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“Where it appears from the record, and the pardon itself, that the Governor 
was misinformed, and granted the pardon under the impression that there 
was a subsisting judgment, when, in fact, there was no judgment, the 
pardon is void. An appeal to the Supreme Court annuls the judgment, 
and if that Court decides in favor of the State, it is the duty of the Judge, 
presiding at the next term, to pass sentence,—this is a new judgment 

+ unconnected with that appealed from. 

. When upon the face of the pardon it appears that the Governor supposed 
the defendant had been fined as well as imprisoned, and the imprison- 
ment is remitted, provided the fine be first paid, this mistake as to fact 
renders the pardon void. 

The Governor may pardon 2 portion of the punishment, after it is fixed by 
judgment. Whether he has power to pardon a portion of the supposed 
punishment (where it is discretionary) before it is fixed by judgment : 
Quere? 

Though the pardoning power is general, if the punishment be at the dis- 
cretion of the presiding Judge, it is presumed that the pardoning power 
will only be exercised in extreme cases. 

{Stare v. Boyett, 10 Ired. 336. Horr v. Rorsr, 6 Ired, Eq. 649, cited and 
approved. ] 


» ‘Puts wasan indictment for an ASSAULT AND BATTERY, tried? 
before SETTLE, Judge, at the Fall Term, 1853, of the New- 
Hanover Superior Court. 
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The defendants were convicted and sentenced to imprison- 


ment, but no fine was imposed. An appeal to the Supreme 


Court was prayed and granted. The Supreme Court held 
there was error below, but in the interval, and before the de- 
cision in the Supreme Court, an application was made to the 
Governor, and a pardon granted, which is as follows : 


“David S. Reid, Governor of the State of North Caro- 
Jina, to all who shall see these presents, Greeting : 

“ Whereas, James McIntire and David M. McIntire were, 
at the Spring Term, 1853, of the Superior Court of New 
Hanover county, convicted on an indictment for an assault 
and battery on the body of one William E. Bunting, and 
James McIntire was sentenced to three months’ imprisonment, 
and David M. McIntire to one months’ imprisonment, by said 
Court; and whereas, it has been made to appear to me, that 
the case presents a fit subject for the exercise of executive clem- 
ency: Now, therefore, in consideration of the premises, and for 
divers good causes to me thereunto moving, by virtue of the 
power and authority in me vested by the Constitution of this 
State, J do by these presents pardon the said James McIntire 
and the said David M. McIntire, the offence whereof they 
stand convicted, remitting so much of said judgment as ex- 
tends to imprisonment, upon the express condition that they 
shall first pay the fines and all the costs incident to said 
judgment, upon the express stipulation and condition that 
this pardon shall not extend to any other offence of which 
either of them may have been guilty. 

‘Given under my hand, and attested with the Great Seal 
of the State of North Carolina. Done at the Execu- 
tive Office, in the city of Raleigh, this, May the 7th, 
A. D. 18538, and the T7th year of our Independence. 

“DAVID 8. REID. 


“ By the Governor : 
“Sam’L F. Apams, Jr., Private Secretary.” 
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The case having been sent back to the Superior Court, 
the Solicitor for the State prayed judgment upon the defen- 
<lants, and moved:that they be fined. The presiding Judge 
was of opinion that he had no power to impose a fine, but 
stated that he would impose a fine, if he had the power to 
do so, and thereupen discharged the defendants upon the 
payment of costs, from which judgment the Selicitor for the 
State appealed. 


Attorney General, for the State. 
Person, for the defendants. 


Pearson, J. His Honor wasof opinion, that, by reason of 
the pardon, he had no power to impose a fine. We do not 
concur, and are of opinion that the pardon was inoperative. 
His Honor should have proceeded to judgment, and had 
power to imprison as well as fine, one or both at his discre- 
tion, the pardon to the contrary notwithstanding. 

The pardon recites the conviction and sentence of im-— 
prisonment, and then proceeds to “pardomw the offence of 
which they stand convicted, remitting so much of said judg- 
ment as extends to imprisonment, upon the express condition 
that they shall first pay the fines and costs incident to said 
judgment,” &e. | 

This is not a pardon of the offence, but of a portion of the 
punishment imposed by the judgment, for the general words 
first used are qualified, and the intention is declared to be 
only to remit the imprisonment, on condition that the fine 
wnd costs are paid. 

“The king pardoneth a felony whereof A. stands attain- 
ted, and in truth he is not attainted ; this is expressio falzi, 
and maketh the pardon void.” 3 Coke’s Institutes, 238. 

“Tf a man be attainted of felony by judgment, and after- 
wards the king pardoneth generally the felony, it is nought 
worth, and the reason thereof is not because by the attain- 
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der the felony is extinct, but because the- king is not truly 
informed (as he ought to be) of the true state of the case ; 
for peradventure, if he had been informed of the truth, and 
of all the proceedings, he would not have pardoned.” 6 
Rep. 13 a. 

“Tt seems to be laid down as a general rule in many 
books, that whenever it may be reasonably intended, that 
the king, when he granted a pardon, was not fully apprised, 
both of the heinousness of the crime, and also how far the 
partystands convicted thereof upon record, the pardon is 
void, as being gained by imposition upon the king. And 
this is very agreeable to the reason of the law, which seems 
to have entrusted the king with this high prerogative, pen 
a special confidence that he will spare those only whose case, 
could it have been foreseen, the law itself may be presumed 
willing to have excepted out of its general rules, which the 
wit of man cannot possibly make so perfect as to suit every 
particular case.” Hawkins, b 2, ch. 87, sec. 8. 

“Tt is a general rule that, whenever it may reasonably 
be presumed the king is deceived, the pardon is void ; there- 
fore, any suppression of truth, or suggestion of falsehood, in 
a charter of pardon, will vitiate the whole, for the king was 
misinformed.” 4 Black. Com. 398. 

We think it may reasonably be intended that the Gover- 
nor was not fully informed of the proceedings in the case of 
these defendants. We can look only at the record, of which 
a copy of the pardon is a part, and can take notice of noth- 
ing aliunde. 

There are three grounds, either of which is sufficient t» 
vitiate the pardon: 1st. The judgment is referred t» in the 
pardon as subsisting, whereas, in fact, it was annulled by an 
appeal to the Supreme Court, and if that Court should de- 
cide there was error, and direct a venire de novo, the convic- 
tion also would be annulled, and the defendants stand as if 
there had been no trial. If it should decide there was no 
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error, the Judge presiding at the next term of the Superior 
Court would proceed to give judgment, and impose fines or 
imprisonment, or both, in his discretion. This would be a 
new judgment, and have no connection with the judgment 
that had been annulled by the appeal: this is settled. 
State v. MANUEL, 4 Dev. and Bat. 38. Indeed, the Statute 
upon this subject sets forth the law as plainly as words can 
express it: “ In criminal cases, the decisions of the Supreme 
Court shall be certified to the Superior Court, from which 
the case was transmitted to the Supreme Court, which said 
Superior Court shall proceed to judgment and sentence, 
agreeably to the decision of the Supreme Court and the 
laws of the State.” Rev. Stat. chap. 33, sec. 6. As the 
Governor, at the time he executed the charter of pardon, 
acted upen the supposition that there was a judgment, it 
may reasonably be presumed that he was led into error by 
the suppression of the fact that the defendants had appealed. _ 

If it be said, that the defendants were ignorant of the 
effect of the appeal, the reply is—no man shall be heard to 
say that he is ignorant of the law: this is settled. Courts 
are compelled to act upon this rule, as well in criminal as in 
civil matters. It lies at the foundation of the administra- 
tion of justice. There is no telling to what extent, if ad- 
missible, the plea of ignerance would be carried, or the 
degree of embarrassment that would be introduced into 
every trial, by conflicting evidence upon the question of 
ignorance. State v. Boyett, 10 Ired. 336. Horr v. Rongr, 
4 Tred. Eq. 649. - 

If it be suggested, that the fact of the appeal was imma- 
terial, so far as the action of the Governor was concerned, 
and would net have influenced him in the premises, the reply 
is, without undertaking to say how far it would have had an 
influence on him, it is sufficient to say, it was well calculated 
to influence him to some extent. Every intendment is made 
against a party who is guilty of a suppression of a fact. 
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Had the Governor been put in possession of the fact, that 
there was an appeal, and consequently that there was no 
judgment, it is a reasonable presumption that he would 
either have taken the responsibility of granting an absolute 
pardon of the offence,.as he had a clear right to do, cither 
before or after judgment, or that he would have deferred 
his action until the Supreme Court disposed of the question, 
and he should be certified of the sentence that the Judge 
presiding at the next term.of the Superior Court had felt it 
to be his duty to pronounce. This latter course would have 
recommended itself by the consideration, that, if the Supreme 
Court directed a venire de novo, the defendant might be ac- 
quitted, or, if there was no error, the Judge, who imposed 
the sentence, might not imprison the defendants, and so the 
pardon would be unnecessary ; or, at all events, if the second 
Judge should also think it to be his duty, under all the cir- 
cumstances, to imprison the defendants, he would have the 
"bencfit ofthat additional fact, in aid of the exereise of his 
own discretion. , 

And it is an unreasonable presumption, that he would. 
instead of pursuing one of the two courses above indicated, 
have attempted to do a thing ix futuro by a present act, and 
to remit at that time, by his eharter of pardon, a part of a 
judgment which was not then in esse, which might never 
have an existence, and the existenee of which would depend 
upon certain contingent events, which he had no right to - 
anticipate. 

The Governor may pardon an offence after it is committed, 
hut it does not follow that he has power to do so before it is 
committed; other considerations are then involved; e¢. g. it 
would be in effect a license to commit crime. So the Gover- 
nor may pardon a portion of the punishment after it is fixed 
hy judgment, upon the ground that he has power to pardon 
the whole—the greater includes the less; but it does not 
follow that he has power to pardon a portion of the supposed 
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punishment, when it is discretionary, before it is fixed by 
judgment, for other considerations are then involved ; e. g. 
it would interfere with the due administration of the law, 
and be in effect a rod held over the Judge, by giving him to 
know what» the Governor thought his judgment ought to 
be, or “a solicitation to deal favorably by the defendants ;’’ 
this the Queen of England cannot rightfully do, and yet she 
may rightfully pardon the offence entirely, and the charter 
of pardon is a bar to all further proceedings. The pardon- 
ing power, conferred by our constitution, is derived fromthe 
laws of England. 

We are not at liberty to decide at this time whether the 
Governor has such a power, because it has not been exerci- 
sed or claimed in this case. It is sufficient for our purpose, 
to say, that the power is questionable, and, if so, fairness re- 
quired that the fact of there being no judgment should have 
been disclosed when the pardon was applied for; and it is 
the extreme of unfairness to obtain a pardon upon the sup- 
position that there is a judgment, and make use of it after- 
wards, when the judgment is about to be rendered. If it 
had no other effect, it was calculated to influence the discre- 
tion of the Judge, or to embarrass him, by letting him know 
what the Governor thought of the matter. In the language 
of my Lord Coxkk, “ peradventure, if he had been informed 
of the truth and of all the proceedings, he would not have 
pardoned.” 

2nd. As appears by the transcript sent to this Court, the 
appeal was taken for the mere purpose of delay, no bill of 
exceptions being sent, and there being no motion in arrest. 
If this fact had been made known to the Governor, it was 
well calculated to influence the exercise of his discretion. 
The appeal was in fact taken merely to get time to apply 
for the pardon : this was a perversion of the right of appeal, 
to a purpose entirely different from that for which it was 
conferred, and it cannot be supposed that the Governor 
would give countenance to an attempt to obtain an object by 
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indirection : the inference is, that he believed the defendants 
were in jail, and the intent of the pardon was to remit the 
residue of the imprisonment. The pardon sets out that the 
judgment was subsisting; it follows that the Governor was 
not apprised of the appeal, and of course he did not know 
it was taken for delay. 

If it be said the defendants wished to avoid the disgrace 
of going to jail, and as the law had provided no mode, by 
which they could be allowed time to apply for the pardon, 
they were compelled to adopt the contrivance of taking an 
appeal, as a dernier resort, and are, therefore, excusable, 
the law permits the presiding Judge to postpone the time 
for carrying the sentence into execution, in order to give 
time to apply for a pardon, whenever, in his opinion, there 
are circumstances favorable to the defendants. 4 Black. 
Com. 392. 

But, it is suggested, this provision is of no avail in cases 
like the present, where the punishment is left to the disere- 
tion of the Judge ; for, if he thinks there are favorable cir- 
cumstances, he will himself take them into consideration, 
und impose a punishment so mild, as io make a pardon un- 
necessary. This is true; but the fact that the law has 
made no provision for allowing time to apply for a pardon 
in such cases, together with the consideration that they do 
not fall within the principle stated by ] [AWKINs, in the pas- 
sage cited above, as being the besis of tue pardoning power, 
and the seeming inconsistency of allowing a discretion con- 
fided to the presiding Judge, who hears the whole case upon 
sworn testimony, to be reviewe l by the discretion of the 
(fovernor, who acts upon ex purte statement, tends to 
show that it was contemplated that the power would be 
exercised sparingly, and only in extreme cases ; for instance, 
if new matter should occur after the judgment. 

We do not meau to be understood as intimating an opinion, 
that the Executive has not a general power to pardon; but, 
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when he is called upon to abate, not the rigor of a punish- 
ment fixed by law upon general rules, but the rigor of a high 
Judicial officer, on the ground that he has not sufficiently 
tempered his discretion with mercy, it is of the utmost 
importance that all of the facts should be fully disclosed. 

3rd. The pardon was “ on condition that the defendants 
should first pay the fines and all costs incident to said judg- 
ment;” it is apparent that the Governor was under the belief 
that a fine had been imposed upon each of the defendants. 
By accepting the pardon with this condition on its face, they 
are fixed with notice that the Governor was misinformed, 
and could not in fairness avail themselves of an error into 
which he had fallen. In reference to this, there is another 
view. Here was a condition precedent, which it was impos- 
sible for the defendants to perform, because there was no 
fine to be paid, and it is coimmon learning, that, in such cases» 
the deed never takes effect, and is void. “If the condition 
precedent be impossible, no estate or interest shall grow 
thereupon.” Co. Litt. b 3, ch. 5, see. 334. 

The Governor, 2s appears upon the face of the pardon, 
supposed the defendants had each been fined, as well as 
imprisoned, and intended to remit the imprisonment, provided 
they in the first place paid the fines, and yet such use has 
been made of the pardon as to enable them to escape both 
fine and imprisonment. Every one will say this is not right! 
und the fact that the law declarés a pardon, obtained under 
such circumstances, to be void, is one among tie many 
instances showing the truth of the maxim, “ the common law 
is the perfection of reason.” 

This opinion will be certified, to the end that the Superior 
Court may proceed to judgment and sentence, agreeably to 
this opinion and the laws of the State. 
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DAVID N. BUIE vs. WILLIAM SHIPMAN. 


Where it is admitted, that to bind a defendant, an express promise must be 
proved : it is not necessary to prove a promise in somany words, but it 
may be left to a jury, from words previously used, whether the defendant 
had not given authority to others to assume for him. 


Tuts.is an action of ASSUMPSIT, commenced by warrant 
before a Justice of the Peace, and by successive appeals 
came before the Superior Court of Bladen County, Fall 
‘Term, 1853, SuTT.e, Judge, presiding. The plaintiff declared 
upon all the counts in assumpsit, and specially. Plea, non- 
assumpsit. 

Duncan KELLY, a witness for the plaintiff, testified that 
the plaintiff and defendant, together with John B. Clark, 
Elisha Pearce and himself, had employed one John §&. 
McEwen to teach a reading school at the Brown Marsh 
School House, in Bladen county, and that they were to pay 
said teacher three dollars per scholar and board him, for a 
sixty day’s school: That, on the day of the commencement 
of said school, all of said employers and the teacher assem- 
bled at the school house to determine upon the place at 
which the teacher was to board. The defendant wished the 
teacher to board part of the time with him: the teacher 
insisted that he should board all of the time with the plain- 
tiff, on account of his proximity to the school house. After 
considerable discussion, the defendant started off, saying, 
‘“* Well, money is an object with me; I- had rather Mr, 
McEwen would board my part out with me, for at the end 
of the school that much would be paid, but do as you please 
about it; I must go.” After the defendant left, the teacher, 
the plaintiff, John B. Clark and the witness agreed that the 
teacher should board all the time with the plaintiff, and that 
the employers should pay the plaintiff for the board of the 
teacher, in proportion to the number of scholars each should 
send to the school. 
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Joun B. Cuark testified to the same facts. 

Joun S. McEwen testified to the same, with the addition, 
that he taught the school according to the contract; that he 
boarded all the time with the plaintiff; that the defendant 
sent his children to the school, and had paid the tuition 
therefor; that the defendant's portion of the board to be 
paid was one dollar and sixty-eight cents; and that all the 
employers, except the defendant, had respectively paid the 
plaintiff. 

It was admitted by the counsel on both sides, that there 
must be an express promise on the part of the defendant to 
make him liable. The defendant’s counsel.insisted that there 
was no evidence tending to show an express promise. 

His honor, Judge Sette, instructed the jury that there 
was evidence which they might consider in the inquiry 
whether the defendant had promised to pay a rateable pro 
portion of the teacher's board. 

The jury found for the plaintiff,and a rule for a vendre 
de novo having been discharged, judgment was rendered for 
the plaintiff, and the defendant appealed. 


MeDugald, for plaintiff. 
Reid, for defendant. 


Nasu, C. J. There is no controversy between these partics 
as tothe law governing the action. It is admitted by the plain- 
tiff, that to entitle him to a recovery, he must show the 
existence of an express promise on the part of the defendant 
to pay to him his rateable proportion of the board of the 
teacher ; and in the argument here, the defence is put upon 
the ground that there was no evidence of any such promise, 
and that the jury ought to have been so instructed. It is 
entirely an error for the Court to submit to a jury the find- 
ing of a fact upon which no evidence has been given: it is 
doing a great injustice to the parties as well as to the jury. 
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Their duty is to find the controverted fact upon the evidence 
submitted to them. If there be no evidence, it is the duty 
of the court so to instruct them ; but, if there be any evi- 
dence, the Court has no right to take the case from the jury, 
but is bound to submit it to them, with such instructions as 
it may require. 

No complaint is made, that,in the charge, an error is 
committed, and our inquiry is confined to the objection 
pressed here, and appearing, as ‘: alleged, upon the case. 

The plaintiff and defendant, with others, had engaged the 
services of John S. McEwen to teach a school in the neigh- 
borhood, giving him so much a scholar and boarding him. 
When met together, to fix where he was to board, the teacher 
insisted upon boarding with the plaintiff, as his house was 
near the school house. After some discussion, the defendant 
started off, observing, “ Weil, money is an object with me; | 
would rather Mr. McEwen should board my part out with 
me, for at the end of the school that much would be paid, 
but do as you please about it ; I must go.” 

When the terms of a contract are clear and explicit, its 
exposition is a matter of law; when they are ambiguous and 
uncertain, and depend upon the meaning and intention, to 
be gathered from the terms used, it is a matter of fact for 
the jury. ‘To make a contract an express one, it is not 
necessary for the party to be bound, to have direct communi- 
cation with the other party ; he may become so bound by an 
agent, for the act of the agent will establish the privity 
required in law between the contracting parties. What, 
then, did the defendant mean in his concluting remarks, 
was a necessary inquiry by the jury, and the words them- 
selves, together with those which preceded them, constituted 
the evidence from which the conclusion was to be drawn. 

His Honor, who tried the cause below, left the question 
to the jury, telling them the plaintiff must prove an express 
agreement on the part of the defendant ; otherwise, he could 
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not recover ; and that they would consider all the circum- 
stances, and if from them they were satisfied that the 
defendant gave his assent to the agreement made by tlie 
teacher and the other employers, and the defendant had 
agreed to pay the plaintiff the amount claimed, then the 
plaintiff could recover ; in other words, that such agreement 
amounted to an express one. No question was made but 
that the plaintiff had paid to McEwen, the teacher, the 
money due from the defendant. We are of opinion there 
was evidence to go to the jury of an express promise, and 
that the charge of the Court was free from error. 


Judgment affirmed. 


DUNCAN McCORMICK vs. CHRISTOPHER MONROE. 


Where there is an exception in a grant, the onus of proof lies upon the 
party who would take advantage of that exception. 
Jn trespass q. c. f., the plaintiff, not in actual possession, must rely upon his 


TITLE. 
A grant obtained by fraud is voidable, when the land is the subject of entry ; 


when not the subject of entry, it is void. 
(Waven v. Ricnarpson, 8 Ired. 470, cited and approved.) 


Tus is an action of TRESPASS, QUARE CLAUSUM FREGIT. 
tried before his Honor, Judge SETTLE, at the Fall Term, 
1853, of Cumberland Superior Court. Plea: general issue. 

The plaintiff declared upon a grant from the State, which 
includes the locus in guo—the grant contained the following 
exception: “ Including two hundred and fifty acres previously 
granted, which is excepted in this grant.” It was admitted 
that the plaintiff was not in actual possession. The defen- 
dant’s counsel requested his Honor to charge that the plain- 
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tiff must prove that the locus in quo was within the grant, 
and without the exception. His Honor reserved the point ; 
and on a verdict being found for the plaintiff, directed a 
non-suit to be entered, from which the plaintiff appealed. 


Reid, Banks and Kelly, for the plaintiff. 
W. Winslow, for the defendant. 


Nasu, C. J. It was well observed hy the plaintiff’s coun- 
sel, that, unless the Court was disposed to over-rule their 
decision in the case of Waucu v. Ricuarpson, 8th Ired. 
470, there must be a venire de novo in this case. We con- 
cur with him. The only difference between the two cases, 
is in the nature of the actions, that of Waugh being an ac- 
tion of ejectment, and this trespass qguare clausum fregit, 
—the principles governing the two cases being in some 
respects the same. 

In ejectment, the lessor of the plaintiff must show a legal 
title to the premises in dispute. In trespass, the plaintiff, 
not in actual possession, must do the same; and what will 
preve ‘a sufficient title in the former, except in the case of 
possession under the act of ‘77, will prove a good title in the 
latter. Here it is admitted that the plaintiff is not in the 
uctual possession of any part of the land covered by the 
grant under which he claims, and must rely, therefore, upon 
his title. If he has shown a legal title to the land in dis- 
pute, that title draws to it the possession, there being no 
adverse possession. In Waugh’s case, the grant to Kay, 
under which the lessor of the plaintiff claimed, embraced 
within its marks and boundaries eight thousand, six hundred 
and ninety-nine acres,—being a surplus of five thousand, six 
hundred and ninety-nine acres more than was apparently 
intended to be granted. After describing the land, the grant 
contains these words, “including within its bounds 5,699 
acres of land, which is excepted in this grant.” It was 
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there insisted that the exception was inoperative, being 
vague and uncertain, in not specifying any particular portion 
as constituting the quantity reserved, and for that redson 
could not restrain the general terms of the grant of the land, 
according to the description in the patent. 

The grant to McCormick, in this case, is for five hundred 
acres, under specified metes and boundaries, after which fol- 
lows these words, “Including two hundred and fifty acres 
previously granted,” which is excepted in this grant.” This 
exception is liable to the same objection as that contained 
in the grant to Kay, as being vague and uncertain, with the 
qualification that, in the patent, it is said to be of land 
previously granted. But there is nothing in the grant to 
show to whom the land had been previously granted, nor in 
what part of the land within the boundaries it was located. 
It cannot, therefore, so far as this case is concerned, be per- 
mitted to restrain the general terms of the grant, in which it 
is contained, and that, for the purposes of this action, the 
plaintiff has shown a legal title to all the land within the 
lines of his grant, and is entitled to maintain his action. 

It was further urged in this case, that it was incumbent 
on the plaintiff to show that the place on which the alleged 
trespass was committed, was within the boundaries of his 
grant, and without the boundaries of the 250 acres previously 
granted. We do not concur in the position. The plaintiff 
having shown a sufficient legal title to the whole of the land, 
within the boundaries of his grant, the possession was drawn 
to it by operation of law, and a trespass being committed on 
any portion of it, sustains this action. 

But again: the plaintiff, having shown a sufficient legal 
title to the whole of the land covered by his grant, if there 
be a valid title to any portion of it in another person, it was 
the duty of the defendant to show it. The grant referred 
to in the exception may be a good and valid one for aught 
that appears to us: with that question we have at present 
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nothing todo. The defendant here is a mere tort-feasor, 
and must answer for his trespass, unless, in a future trial, he 
can show a previous grant to himself, or to some third per- 
son, for the part of the land upon which the trespass was 
committed,—upon the principle “id certum est quod certum 
reddi potest,” whereby the vagueness of the exception will 
be cured. 

There is error in the judgment below, and there must be 
judgment for the plaintiff. 


Pearson, J. It is decided that an exception of “5699” 
acres, included within the bounds “of a grant for a large 
tract of land, which is described by metes and bounds, is 
void, for vagueness and uncertainty.” Waucn v. RicHarRp- 
son, 8 Ired. 470. That ‘case differs from the case now 
under consideration, in this: here the exception is “ two 
hundred and fifty acres, previously granted.” This would 
point to the means by which the description in the exception 
may be made sufficiently certain to avoid the objection of 
vagueness, by ail of the maxim “id certum est quod certum 
reddi potest.” It may be done by proving that a part of 
the 500 acres, included in the plaintiff’s grant, had been 
previously granted, and what part ; and if such part covers 
the locus in quo, the defendant is not guilty of the trespass. 

So, the only question is, upon whom does the onus lie ! 
Clearly, upon the defendant; he relies upon the exception : 
it must fall, unless it is supported by proof of these facts ; 
he must, therefore, furnish the proof which is required, to 
bring it within the operation of the maxim. This is but an 
instance of the familiar rule that the affirmative must be 
proved. 

* An exception is ever a part of the thing granted.” Co, 
Litt. 47a. The plaintiff’s grant covered the whole ; apart 
was excepted. What part? The defendant says it included 
the locus in quo. The plaintiff says it does not. The de- 








DECEMBER TERM, 1853. 17 








McCormick v. Monroe. 





fendant, of course, must prove the affirmative. ‘‘ One makes 
title under a lease of a mannor, except the tenements late 
largients,he need not aver that the 100 acres of pasture 
(the locus in quo) was not parcel of the exception,” FUt- 
MENTON v. Stewart, 1 Plow. 103. 

One sets up a fine with proclamations as a bar; he need 
not aver that the plaintiff was not an infant or feme covert. 
Srowet v. Zoucu, Id. 361. The Statute of Henry VII. 
makes a fine a bar to all strangers as well as privies, except 
infants, &e. So the Statute of Limitations, except “such 
accounts as concern the trade of merchandize, between mer- 
chant and merchant.” The plea need not aver that the 
account is not such as concerns the trade; that averment is 
to be made in the replication, and the onws is on the plain- 
tiff. The proviso as to infants, Xc., is in effect an exception : 
As to this the same remarks are applieable. 

Another view of the subject may be taken. Suppose no 
part of the land had been previously granted: If the onus be | 
on the plaintiff he can never recover an acre of it; yet, it 
is admitted that he is entitled to 250 acres of it. 

But it is said the plaintiff is estopped from saying that 
no part of the land had been previously granted. The 
reply is, estoppels must be mutu:!, and bind only parties 
and privies: the defendant is neither a party or a privy to 
the grant. 

Again : it is said, if in fact ne part of the land had been 
previously granted, the plaintiff has been guilty of » iraud, 
and his grant covers more land than he paid for: that may 
be true, and it may be the grant can be avoided by another 
proceeding ; but it is not for that reason void, and the ob- 
jection cannot be made in an action of ejectment, or of 
trespass quare clausum fregit. 

It is settled, that where land is the subject of entry, the 
grant is voidable; where the land is not the subject of 
entry, the grant is void, and may be so treated in ejectment 
or trespass, 2 
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Judgment reversed, and judgment for the plaintiff on the 
verdict. 


STATE vs. JOSIAH CONE. 


Whether the inference against the credit of a female witness, called to prove 
a rape, arising from her failure to make outcry, is repelled by the other 
concurring facts, is not a conclusion of law, but a question of fact. 
Hence, a Judge has no right to say that such inference is rendered by 
such concurring facts of little or no weight. 


INDICTMENT for a RAPE, tried at Fall Term, 1853, of 
Johnston Superior Court, before his Honor Judge Manty. 

The female upon whom the violence was alledged to have 
been committed, was one Martha Cone, the daughter of the 
prisoner, about 17 years old, delicate in person, uneducated 
and ignorant, and residing with her father. Her mother 
had died in her early infancy, and her father had married a 
second time. She had a brother, Jesse, aged about 19, small 
in stature for his years. This girl testified, that, on the 
night in question, the prisoner returned home under the 
influence of spirits, quarrelled with his wife, and drove her 
with threats and a drawn knife out of the house, and closed 
the door against her; that there were left in the house the 
prisoner, the girl Martha, and her brother Jesse; that her 
father appeared to be in a great rage: after some time her 
brother Jesse laid down to sleep on a pallet, and after a 
little while she proposed to lay down also, when the prisoner 
approached her with a drawn knife in his hand, put his arm 
about her, and proposed to have sexual intercourse with her. 
She refused. He threatened to kill her if she made any 
resistance or noise, or told any one. She still refused, and 
after a few moments laid down by the side of her brother. 
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The prisoner put out the light, and by pressing down her 
body and confining her arms, succeeded in having his will 
of her. She stated she made no effort to awaken her 
brother by outcry or otherwise, because she knew he could 
afford her no relief, and she was afraid her father would 
execute his threat of killing her if she did. She stated, 
also, that, about three years before the trial, before her 
father’s last marriage, she had gone into the neighborhood 
to visit a factory, and her father came after her, and on their 
way home, in the night time, he took her out on the road 
side and forced her to his will. That, on another occasion, 
since the act relied on by the State (in June last), the 
prisoner intercepted her on a visit to a neighbor’s, and forced 
her. On the day before she complained to the Justice of 
the Peace (17th June), he again attempted to force her, but 
was interrupted by a noise as of some one approaching. 

The brother, Jesse, was called for the defence, who stated 
that his father had come home that night intoxicated ; had 
quarrelled with his wife, driven her away and shut the door 
upon her; that the witness laid down to sleep, and shortly 
thereafter his sister, the other witness, laid down beside him, 
and he did not not see or hear anything ’till next morning. 

After other instructions given to the Jury, which are not 
excepted to, his Honor remarked as follows : 

“The making of no outcry by the girl, at the time of the 
carnal connexion, under ordinary circumstances, is strong 
evidence to discredit the force; but, when the relation be- 
tween the parties, and the friendless and ignorant condition of 
the sufferer accounts for this silence, it should have little or 
no weight : the rape is alledged to have been committed on 
a pallet, when the girl was by thé side of her brother, (the 
wife having been driven, « little before, out of the house ;) 
whether failure to waken her brother, or make an outcry for 
the wife, is sufficiently accounted for, except upon the suppo- 
sition she was consenting to it, is submitted as a question of 
fact, to be tried by a scrutiny of all the circumstances.” 
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The jury having rendered a verdict against the prisoner, 
« Rule for a venire de novo was moved for, on account of 
misdirection of the Court in the above instructions. Rule 
discharged, and an appeal to this Court. 


Attorney General, for the State. 
Miller, for defendant. 


Prarson, J. Incest is so detestable, that it is hard to 
resist the feeling, that one guilty of it ought to be convicted, 
whether it‘was done with consent or by violence. 

The law makes a distinction, and every individual, however 
low he may have fallen, has a right to be tried according to 
law. ; 

His Honor puts in quotation a portion of the charge, and 
we are to take it as setting out the very words used by him. 
‘This relieves us from all difficulty as to the question intended 
to be made. The quotation embraces two topics, which are 
put in opposition and treated differently: 1st. The making, 
of no outery, and the long interval before disclosure. 2nd. 
The failure to waken her brother or call for her step-mother. 
The latter “is submitted to the jury as a question of fact, to 
be tried by a scrutiny of all the circumstances.” The former 
is treated as involving a rule of law, about which his Honor 
thought it to be his duty to instruct the jury. The infer- 
ence, that he supposed there was this difference, is clear, 
and we have no idea that he expressed his opinion as to the 
weight of the evidence, except in conformity to what he 
believed to be a rule of law, applicable to the first topic. 

“‘ Making no outcry, and the long interval before disclo- 
sure, under ordinary circumstances, is strong evidence to 
diseredit (the witness in regard to) the force.” This is stated 
as a rule of law. It was in favor of the prisoner, and is 
alluded to, as tending to explain the next proposition. “ But, 
when the relation between the parties, and the friendless 
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and ignorant condition of the sufferer accounts for the 
silence, tt should have little or no weight.” This is also 
stated as a rule of law. It was against the prisoner, and 
his exception must be sustained, unless there be such a rule. 

We are not aware of any such rule of law; in fact, from 
the nature of things, there cannot be a rule; for, from the 
varying circumstances of every case of the kind, the matter 
cannot be reduced to a fixed principle, so as to form a rule, 
and must be left to the consideration of the jury, as an open 
question of fact. In this respect, we can see no difference 
between the matters embraced by the first and second topics. 
Both, together with the additional circumstances, that the 
witness (according to her account) had been forced three 
years before, and had made no outcry or disclosure, ought to 
have been put on the same footing, and submitted to the 
jury. It was for the jury to say which was strong evidence, 
and which was entitled to little or no weight, and to decide 
whether the witness was a friendless and ignorant sufferer, 
(as his Honor inadvertently assumed her to be,) or a degraded 
being, seeking to hide her shame by adding to it it the guilt 
of perjury, with instructions; that, if, after a careful exami- 
nation of the case in every aspect, they could not satisfy 
themselves whether she was entitled to be believed or not, 
they ought to acquit; for his guilt depended upon the truth 
of her testimony. 

Lord Hag, in his Pleas of the Crown, Ist vol. 655, 
treats of the evidence upon an indictment for rape, and after 
stating that much depended upon the testimony of the party 
ravished, remarks: “ Her credibility, and how far forth she is 
“to be believed, must be left to the jury, and is more or less 
“ credible,” according to the circumstances. “ If she presently 
“ discover the offence and make pursuit after the offender,” 
“ &e., “these and the like circumstances give greater proba- 
“bility to her testimony.” “ But, if she conceal the injury 
“for any considerable time after she had opportunity to 
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“complain,” &c., &c., “these and the like circumstances 
carry a strong presumption that her testimony is false or 
“feigned.” He is followed by East, with the exception, 
that the concluding sentence is changed,so as to read, 
‘these and the like circumstances create a strong, but not 
‘a conclusive presumption, that her testimony is feigned.” 
East is followed by Blackstone and RvssELL. 

It would seem upon the first blush thet these authors 
intend to lay it down as a rule of law, that circumstances of 
the former kind give greater probability to the testimony, 
and those of the latter kind raise a strong presumption of 
falsehood; but, upon examination, it will be found they 
make these remarks merely as suggestions for the conside- 
ration of juries, and give their opinion, how far they ought 
to have greater or less weight. There is no doubt a Judge 
in England would tell the jury, that this or that circum- 
stance gave greater probability to the testimony of a witness, 
or that it created a strong presumption that it was false. 
In our Courts it is different ; the Statute changes the law in 
this particular, and a Judge here is not at liberty to give his 
opinion as to the weight of evidence, unless the weight to 
which it is entitled is fixed by some rule of law; e. g. that 
from thirty years adverse possession of land, the jury ought 
to presume a grant. 

This makes it necessary to distinguish between rules of 
law and mere considerations, that are to be taken into the 
account by the juries, when weighing the evidence. It is 
sometimes difficult to draw the distinction. There are 
instances of a mere matter of evidence growing into a rule 
of law, by not taking the distinctiop, and by the recognition 
of it, as a rule of law, in repeated decisions. The rule, 
that when goods are stolen, one found immediately thereafter 
in the possession, who is unable to occount how he came by 
them, is presumed to have stolen them, is an instance of it. 
At first, it was a circumstance to be considered by the jury, 
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now itisarule of law. We are not disposed to add another 
to the list of rules made by judicial legislation. 

It may not be a matter of regret, that this case is to be 
tried again. The fact, that a father should, on three several 
occasions, ravish his own daughter, and attempt it a fourth 
time, and that the indictment should charge the second 
offence, making no mention of the others, presents a case 
fit to be submitted to the dispassionate consideration of a 
second jury. 


There must be a venire de novo. Judgment reversed. 


JOHN A. MEBANE v. THOMAS J. PATRICK. 


To raise the presumption of a grant of an easement, from a user twenty 
years, such user must be adverse and as of right. 


AppraL from the Superior Court of Guilford, at Fall 
Term, 1853, his Honor Judge SAUNDERS, presiding. 

Action on the case of obstructing plaintiff’s PRIVATE 
WAY, in the town of Greensborough.’ The plaintiff, and 
those under whom he claimed, had held possession of his lot, 
which was enclosed up to the border of this alley or way, 
from the year 1818 up to the time of its obstriction, shortly 
before the bringing of this action. He had an ice house 
and stables fronting upon this alley, and he could not, with- 
out tearing down his own enclosure, get to them, except 
through the way in question. The plaintiff purchased and 
took possession of his lot in 1822, and, about 12 years 
before suit was brought, had removed his stables to another 
part of his lot. The plaintiff, and those under whom he 
claimed, had used this way from 1818 continuously, up to 
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that date, in passing from one public street to another, and. 
and in passing to and from the ice house and stables, and in 
driving his stock along the same to be watered at a trough 
placed therein, and supplied with water from his well. One . 
John Hanner had owned the lot adjoiming this pass-way, on 
the other side from the plaintiff, and a tenant of his, in the 
year 1830, fenced along this alley for about half its extent 
in length, leaving it open to the extent claimed by the 
plaintiff, which was of sufficient width for wagons and car- 
riages to pass. The defendant showed a title for the lot 
now claimed by him, to John Hanner, and dated in 1828, in 
which the land is deseribed as including the way in contro- 
versy, and adjoining the lot of the plaintiff. Hanner 
became insane in the year 1831, and remained so till his 
death. In 1836 this lot was oceupied by Dr. Lindsay, who 
entered under the title of Hanner, and remained in posses- 
sion for several years. In 1837 he, Lindsay, informed the 
plaintiff that he intended to close the lane, to which the 
plaintiff made 10 reply, but he did not close it, and it 
remained open until a short time before the bringing of 
the suit, when the defendant built a fence so as to take it in 
with the Hanner lot. Upon these facts the Court instructed 
the jury, that if they were satisfied, from the evidence, that 
those, under whom the plaintiff claimed, from the year 
1818 to 1822, and from 1822 up to 1850, when the defen- 
dant obstructed the way, had continuously and without in- 
terruption used and enjoyed the way, and the defendant ob- 
structed it to the plaintiff’s damage, he was entitled to their 
verdict. Under which instruction a verdict was rendered 
for the plaintiff. 

. Rule for a new trial. Rule discharged, and appeal to 
this Court. 


Miller, for plaintiff. 
J. H. Bryan, for defendant. 








DECEMBER TERM, 1853. 25 


Mebane », Patrick. 











Pearson, J. His Honor charged, that, if the plaintiff had 
“continuously, and without interruption, used and enjoyed 
the way’ for more than twenty years, he was entitled 
to recover. ‘To this the defendant excepts. There is error. 

The charge is correct, so far as it goes; but it does not go 
far enough. ‘There is another and very essential requisite, 
in order to raise the presumption of a grant. The user 
must be adverse, and asof right. The attention of the jury 
was not called to this requisite, and the omission to do so, 
makes the instruction erroneous. “There must be an 
adverse possession or assertion of right, so as to expose the 
party to an aotion, unless he had a grant; for it is the fact 
of his being thus exposed to an action, and the neglect of 
the opposite party to bring suit, that is seized upon as the 
ground for presuming a grant, in favor of long possession and 
enjoyment, upon the idea that this adserse state of things 
would not have been submitted to, if there had not been a 
grant. Fenton y. Suupson, 11 Tred. 85. The same doc- 
trine is laid down in a decision at this term, INGRAHAM v. 
Hoven. Vide Post. 

If I make a road across my own land, for my own con- 
venience, and the neighbors use it also, either by my express 
permission, or as a favor, such as any man is expected to al- 
low to his neighbors, they may use it for fifty years, and no 
one but myself will have a right to it, because no one but 
myself has ever asserted a right to it. If you have con- 
tinuously and without interruption, for more than twenty 
years, hunted on my land, or fished in a creck running 
through it, will it enter into the imagination of any one to 
conceive that you have acquired a right todoso? Certaimly 
not. You never claimed the right, and took the liberty of 
doing so, merely because you supposed I had no objection. 

It is true, there is a presumption, unless there are circum- 
stances to show the contrary, that every man claims a right 
to do that he is in the habit of doing; but the force of this 
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presumption, and the circumstances necessary to rebut it, 
depend very much upon the thing which is done. If a man 
ponds water upon another’s land, the inference is strong that 
he claims a right to do it. So if he cuts a road across 
another’s wood land: for these are liberties that are not apt 
to be taken. But,if he cuts across the corner of an old 
field, or travels along a road which the owner uses himself, 
the inference of a right is extremely weak, and a very slight 
circumstance will rebut it. 

While the land in question remained uninclosed, the fact 
that the plaintiff and others passed over it and used it as a 
road, was scarcely calculated to excite attention. In 1830, 
when a tenant of Hanner enclosed a part of it, the fact of 
his living upon the land (unless he did so for his own con- 
venience) tended to show, that a right of way was claimed ; 
but, in 1837, which tas before the twenty years had run out, 
Dr. Lindsay, claiming under Hanner, told the plaintiff that 
he intended to stop up the lane, and to this the plaintiff said 
nothing. What did this silence mean? Was it an admis- 
sion that he set up no right to have the lane kept open, or 
was it a defiance, and an intimation that he relied confidently 
on his own right? ‘This was a circumstance, the solution of 
which ought to have been left to the jury. It had a direct 
bearing on the character ef the plaintiff’s user, whether it 
was by permission or sufferance or as of right. 

It is not necessary to decide the other point; but, as the 
case goes back for another trial, and the point will be pre- 
sented again, and as it has been discussed and fully con- 
sidered, we think it proper to give an opinion upon it. 
Neither the doctrine of prescription at common law, nor the 
act of 1825 have any saving in regard to the rights of in- 
fants, feme coverts or person non compos. In the Statute 
of Limitations, there is an express exception in favor of the 
rights of those who may be infants, &c., at the time the 
right accrues ; but if, at that time, there is no disability, 
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although the right may on the next day pass to an infant, 
&e., it is not within the proviso: so that it has grown into a 
legal adage, ‘when the Statute begins to run, it continues to 
run.” Such being the law, as to the Statute of Limitations, 
it follows, it must be so, also, in recard to prescriptions. Here 
the prescription had begun to run, before the insanity of 
Hanner, and there was nothing to stop it. Those who 
ought to have taken an interest in his affiairs are to blame, 
if, by their neglect, an adverse claim has ripened into a title. 


Venire de novo. Judgment reversed. 


THOMAS FISHER vs. RAIFORD CARROLL, AND OTHERS, 


An Issve is sent to be tried before a Court of Law for the purp. se of aiding 
this Court in the ascertainment of facts. The Court of Law can take no 
action upon the finding of the jury; but simply returns the verdict with 
his notesof the trial to this Court. When taken up for further directions, 
the Supreme Court will pass upon the regularity of the prceeeding ot 
the lower Court from the Judge’s statement, and order another trial or 
not, as it may seem expedient. ° 

An action is ordered to be tried in a Court of Law, where the equity is 
based upon a disputed legal right, or where the deft ice set up, involves 
a legal right. Certain conditions are usually imposed on th parties, 

But, besides these, the whole course of the trial, is according to the rules 
governing the Court of Law.. That Court may grant a CERT.ORARI, Or 
au new trial, order a removal, allow an appeal, &c. When the judg- 
ment is finally rendered in the Court of Law, it proceeds no further, but 
certifies the matter to this Court, for its action upon the same. 

(Rei v. Barnuart, 1 Jones’ Equity, ; ze 1, cited.) 


T'HIs was an action of DEBT, on a note for $768. Plea: 
Usury. In the cause pending between these parties, on the 
Equity side of this Court, certain proceedings were directed 
to be had, in the Superior Court of Law, for the county of 
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Sampson. See the case reported, 6 Ired. Eq. 485. In pur- 
suance of said order, there was a trial before his Honor 
Judge Sertie, at Fall Term, 1853. The jury returned a 
verdict for the plaintiff. On motion of the defendant, his 
Honor, being of opinion that the verdict was against all the 
evidence, set it aside, and granted a new trial. The plaintiff 
prayed an appeal, which was allowed. 


Reid and Winslow, for the plaintiff. 
Person, for the defendant. 


Pearson, J. Inthis Court a preliminary question is raised: 
Should the transcript from the Superior Court be returned 
to the Equity side of this Court, and be considered upon a 
motion, in the case there pending, or should it be returned to 
the law side, and be considered as a distinct case in that 
Court ? 

This question, it is admitted, depens upon the nature of 
the proceedings, directed to be had, in the Superior Court of 
Law, by the order in the cause in Equity. If an issue was 
directed, the return should be made to the Equity side of 
this Court ; if, on the contrary, an action at law was direct- 
ed, the return should be to the law side. 

To decide upon the nature of the proceedings directed, it 
is necessary, in the first place, to ascertain the difference 
between an issue and an action,so as to sce in what cases 
the one is appropriate, according to the course and practice 
in Equity, and in what the other; for it is a fair inference, 
that the order intended to direct that proceeding which was 
appropriate. And, in the second place, to examine the order 
itself. 

First. If, upon the hearing of a cause in equity, a ques- 
tion of fact, upon which the case turns, is left doubtful by 
conflicting testimony, and the Court, considering the inefficacy 
of written testimony, and the very defective manner in which 
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depositions are usually taken, and the many advantages of 
an examination of the witnesses, in the presence of a jury, 
js desirous of having the aid of a jury in deciding the ques- 
tion, it has power, under the act of 1836, Rev. Statutes, ch. 
82, see. 4, te direct an issue to be tried by a jury, and, for 
this purpose, may either cause a jury to be summoned, and 
try the issue before the Court itself, or may direct the issue 
to be sent to a Court of law for trial. Rerp v. BARNHART, 
(which is reported in the first volume of Jones’ Equity, p. 1,) 
is an instance of the latter. 

) Owing to the inconvenience and expense of having a 
jury, and the witnesses, to come to the Court of Equity, it is 
most usual to send the issue to be tried at law. (Unless 
some objection is suggested,) the Court of the county where 
the parties and witnesses reside is selected to try the issue. 
When an issue is sent to a Court of Law, the Court of 
Equity does not part with the cause or the control of the 
issue, but simply calls into requisition the aid of the Court 
of Law, to act as a substitute for the jury, which might 
have been summoned tg attend and try the issue in the 
Court of Equity} The consequence is, that, when the jury 
in the Court of Law return a verdict, that Court, having 
done all it was requested to do, can take no further action, 
and returns the verdict of the jury, together with the 
Judge’s notes, (or, as we term it, a statement of the case 
made by the Judge,) to the Court of Equity, where the 
cause, coming on for their directions, the Court will examine 
into all that took place at the trial. If it does not concur 
with the opinion of the Judge, in his charge to the jury, or, 
in the reception or rejection of evidence: or, if the jury 
have found against the weight of the evidence: or, even if 
it is not entirely satisfied with the sufficiency of the evidence 
upon which the verdict is returned, it will be set aside, and 
a new order be made to have the issue tried over again ; for 
the object of the issue is, “to enlighten the conscience of 
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the Chancellor,” (as the English books express it ;) that is, 
to aid him in deciding the question of fact: As he is to 
make the decision, the finding of the jury is, of course, not 
conclusive upon him: He may take the opinion of another 
jury, or he may decide the question of fact, against the 
finding of the jury : He will allow to it only the influence to 
which he may think it entitled. The responsibility, how- 
ever, is upon him, and he must, at last, act on his own judg- 
ment, treating the verdict of the jury, as an individual does 
the opinion of a friend, whom he is at liberty to consult. 
When the equity is based on a disputed legal right, but 
the trial of such right at law, is prevented by some impedi- 
ment, (e. g. where ejectment cannot be brought, because of 
an outstanding term;) or where the defence set up, in 
equity, involves a legal right, (e. g. bill for partition, as 
between tenants in common, the defendant sets up a claim 
in severalty,) a Court of Equity, instead of deciding upon 
the legal right, may direct an action at law, and retain the* 
cause for further directions, contenting itself with merely 
removing the impediment, and requiring the parties to make 
all necessary admissions, for the purpose of having the right 
determined, according to the course of the Courts of Law, 
by directing, that the outstanding term, in the instance first 
put, shall not be insisted upon; and, in the other, that the 
defendant shall admit an actual ouster. In such cases the 
Court does not, as in directing an issue, seek the aid of a 
Court of Law, for its own satisfaction; but it directs an 
action to be brought, upon the ground that the matter in 
controversy, being a legal right, ought to be determined by 
the judgment of a Court of Law. It follows, that the judg- 
ment, whether obtained upon a verdict or in any other 
shape, is conclusive. It also follows, being regularly insti- 
tuted in a Court of Law, it is subject, exclusively, to the 
control of that Court. That Court may grant a certiorari; 
order a removal ; direct a new trial: bills of exceptions may 
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be tendered, and an appeal may be taken, in the same man- 
ner, as if it was an independent suit, and had been instituted 
without the intervention of a Court of Equity. After judg- 
ment is rendered, the parties can proceed no further at law ; 
but must take a copy of the record into the Court of Equity, 
and bring the cause on for further directions. By way of 
illustration, in the examples given above, the plaintiff, if he 
succeeds, will move for a reference to take an account of the 
rents and profits ; or, will take a decree for partition. The 
defendant, if he succeeds, will move to dismiss the bill, and 
to be allowed his costs. 

Having pointed out the difference between an issue and 
action, it remains to be seen, which proceeding was appro- 
priate to the case of these parties. It is apparent, it was 
the action. There was a legal demand, and the only ground 
for coming into equity was, that the loss of the note caused 
an impediment to the trial of a suit at law. It was proper, 
therefore, to remove the impediment, direct the plaintiff to 
bring an action at law, and retain the cause for further di- 
rections; so that, if the plaintiff obtained a judgment at 
law, upon the cause coming on, for further directions, he 
might be required to give an indemnity. In this way, as is 
said, in the opinion delivered in FisHER v. CARROL, 6 Ired. 
Eq. 485, the parties will have the benefit of a trial at law, 
just as if the note had not been lost, and at the same time 
have the benefit of the relief given in equity. Thereby, 
preventing a change in the forum, except, so far, as it was 
necessary for the protection of the defendant. 

Upon an examination of the opinion in the cause in equi- 
ty, it will be seen, that an action at law was directed, and 
to that end, the defendant was required to accept service of 
a writ in debt, upon a note for $768, (this instituted a suit 
in that Court,) and put his defence upon the. plea of usury. 
Other necessary orders were made, and the only ground for 
doubt about the matter, grows out of the concluding words 
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of the opinion, which were also used in the interlocutory 


order, to wit: “ The finding of the jury will be certified to ss 
this Court.” 

These are the formal words directing an issue, and are r 

t 


not appropriate when an action is directed. 

I confess, at the time I drew the opinion, I had not clear- 
ly fixed in my mind, the essential difference between “an 
action” and an “ issue,”” and somehow or other, the want of 
form escaped the vigilance of the other two Judges. The 
best atonement for error, is to admit it fully and correct it 
as soon as possible. 

We feel relieved by the fact, that the Judge of the Supe- 
rior Court was not misled by it, but proceeded with the trial 
as if it was an action. He, of course, had a right to grant a 
new trial, and the appeal was to the law side of this Court. 

The appeal must be dismissed, because their was no judg- 
ment of the Superior Court. This opinion will be certified 
to the end that the Superior Court may proceed to try the 
action, as instituted in that Court. 












ALFRED NICHOLS », WILLIAM F. BELL. 


Parol evidence may be resorted to, to establish the consideration of a gua- 
ranty. 

The presumption of slavery does not arise from a complexion, a shade 

darker than that of a mulatto, 





THIs was an action of ASSUMPSIT upon a guaranty, tried 
before Battey, Judge at Fall Term, 1853, of the Superior 
Court, for Carteret County. 

The defendant excepted upon two grounds. First, be 
cause the Court permitted the plaintiff to prove the conside- . 
ration .of the guaranty, by parol evidence. 
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The second ground is sufficiently stated in the opinion of 
the Court. 

A verdict was rendered for the plaintiff. Rule by defen- 
dant for a wenire de nove. Rule discharged, and appeal to 
the Supreme Court. 


J. W. Bryan, for the plaintiff. 
No Counsel for the defendant. 


Nasu, C. J. This action is upon a guaranty, and two 
questions arose upon the trial below. We will consider them 
in the order in which the case presents them. The first is, 
upon the introduction of parol evidence to prove the con- 
sideration, upon which the guaranty arose. It was insisted 
on behalf of the defendant, that the case upon which the 
action is founded, was within the act 1826, and that the conside- 
ration ought to appear upon the face of the instrument. This 
objection is answered by the cases of MILLER v. Irwin, Ist 
Dey. and Bat. 103. Cooper v. CuamBers, 4 Dev. 281. Ap. 
cock vy. FLEMING, 2 Dey. & Bat. 223. Asnrorpv. Roprnson, 
8 Ired. 116. 3 Kent’s Com, 122. These authorities show 
that a guaranty is not within the Statute. They also show 
that where the contract is in parol, evidence may be resorted 
to, to establish the consideration. The second objection is, 
that the Court erred in refusing the instructions required. 
The plaintiff is a man of color; the case states, “that he 
“was neither hlack nor white, but that he was of a brown 
“eolor, between that of an African and a mulatto, and that 
“neither of his parents could have been a white person.” 
The plaintiff then proved, tliat, “‘in Onslow, where the con- 
“tract was made, he was reputed to be a free person, was 
“called and known as free Alfred Nichols.” The defen- 
dant requested the Court to instruct the jury, that, in the 
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case of persons of a shade of color darker than that of a 
mulatto, the law presumed they were slaves. The Court 
could not give such instructions. We know of no law or 
decision, which authorises such presumption. In 1802, in 
the case Gosu v. Gosu, Taylor Rep. 16, the Court for the 
first time recognised, as a presumption of law, that a man’s 
right to freedom depended upon his color. It was decided, 
that, if he was black, he was by law presumed to be a slave. 
This case was followed by that of Scorr v. WILLIAMs, 1 Dev. 
376, and it has gradually grown up into a principle, which 
cannot now be controverted. But both these cases confine 
the presumption to a black color. In the latter case, Judge 
DanIEL, before whom the case was tried below, in instruct- 
ing the jury as to the right to freedom of Jane Scott, the 
mother of defendant, stated: to them, if she was of a black 
African complexion, they might presume from that fact that 
she was a slave; if she was of a yellow complexion, no pre- 
sumption of slavery arose. Judge HALL, in delivering the 
opinion of this Court, recognised the distinction made be- 
low, between a black and yellow complexion. How it was 
thought possible, that the Judge could give the instructions 
required we cannot we!l see. It would have been in direct 
conflict with the only cases on the subject, contained in our 
reports. Here the plaintiff is described, as being neither 
black nor white, but of a brown color, between that of an 
African and a mulatto. The Court was asked to tell the 
jury, as a matter of law, that if the plaintiff was a shade 
darker than a mulatto, he was to be presumed to be a slave. 
If we had the power, we certainly have not the disposition 
to extend the principle further, than as recognised in the 


- cases cited. Let the presumption rest upon the African 


color; that is a decided mark: but to carry it into shades, 
would lead us into darkness, doubt and uncertainty, for they 
are as various as the admixture of blood between the races, 
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and against the rule that presumptions are always in favor 
of liberty. 
Judgment affirmed. 


JACOB BYERLY vs. DAVID KEPLEY AND at. 


When A agreed to build for B a good saw-mill, B undertaking to cut the 
mill race, and the mill was worthless, in consequence of a defect in the 
race below ; and, when it appeared that A had undertaken to ascertain 
the level, and designate the position of the race, and had done it so un- 
skillfully as to produce the defect in question, exp, that A had a rea- 
sonable time to have the error corrected, and he had a right to have 
such correction made, provided he could show that, as proposed by him, 
it woukl remedy the defect. 

Co recover on the common counts for materials furnished, and work and 
labor done, it must be shown, that the article was receivelor used by 
the defendant, or was in some way beneficial to him. 


Action of assuMpPsit, tried before his Honor Judge 
SAUNDERS, at Fall Term, 1853, of Davidson Superior Court. 

The plainti¥ declared on a special contract, and upon the 
count for work and labor done, &c. The case was, the plaintiff 
agreed “to build for the defendant a good saw-mill, to find 
the irons, and to do all the mechanical work, and the defen- 
dant to cut the mill-race.” The plaintiff took the level of 
the ground and marked out the position for the mill-race, 
which was cut by the defendant according to his designation. 
The race averaged about two feet wide. ‘The frame of the 
mill was placed partly on a rock and partly on the ground, 
and propped up with smal}! poles. The plaintiff was not 
a millwright by trade, but expressed confidence in his ability 
to build as good a mill as any one, and, to get an oppor- 
tunity of exhibiting his skill, agreed to undertake this mill 
below the usual rates. When the work was finished, and 
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the mill started, it made only a few strokes, when it stopped, 
in consequence of the water flowing back upon the wheel. 
Plaintiff said that the wheel was too low, and the race too 
narrow. Shortly after this, the plaintiff applied to the de- 
fendant to have the race cut wider, to which he made no 
reply. About eightéen months afterwards, he again applied 
to the defendant to have the race cut wider, to which he 
replied, that “the plaintiff had marked out the race, and 
directed how it was to be cut, and if not properly done, the 
fault was his, and as he had been told the work was worth 
nothing, he should do nothing more with it.” Inregard to 
the quality of the work, the evidence was contradictory. 
Some time after the work was done, the mill frame on one 
side sunk several feet. Whether there was any fall in the 
race, was, also, the subject of contradictory evidence. 

His Honor charged the jury, that, according to the agree- 
ment, the plaintiff was bound to do the necessary work for 
« good saw-mill, and the defendant to cut a proper mill-race. 
But, as the plaintiff had undertaken to mark out the race, 
and to direct its cutting, if not properly done, the fault was 
his. Yet, as no time had been named for finishing the 
work, the law allowed a reasonable time, and, if the plaintiff 
had committed any error in the first place, he had a right to 
correct it; and, if the jury believed he had applied to the 
defendant, in a reasonable time, to widen the race, and he 
failed to do it, the fault must be on the defendant: That 
eighteen months would be too late ; but the first notice, if, 
made, was in reasonable time. As to the foundation, 
whether a single or double pillar, as plaintiff had undertaken 
to secure the frame, he was bound to have done it in a 
proper way. As to the quality of the work, that was a 
question for the jury. If they should find the’ work well 
done, and such as would have ensured a good saw-mill, the 
plaintiff would be entitled to their verdict. But, if they 
should believe that not to have been the case, or if they 












DECEMBER TERM, 1853. 





Byerly v. Kepley, and a. 


should believe the failure to have arisen from the want of 
proper skill, on the part of the plaintiff, in not having done 
what he had undertaken to do, in a proper way, as the law 
required competent skill on the part of all undertaking to 
do what they contracted to do, then their verdict should be 
for the defendant. 

Verdict for the defendant. Motion for a venire de nove. 
Rule discharged, and appeal to this Court. 


Lanier, for plaintiff. 
J. H. Bryan, for defendants. 


Battie, J. The instructions given by his Honor to the 
jury, that the plaintiff could not recover upon the special 
contract, unless the saw-mill was built in a good and work- 
manlike manner, was undoubtedly correct, and we do not 
understand the counsel to object to it. But the counsel in- 
sists, that the plaintiff had, by his contract, nothing to do 
with the cutting the race to carry off the water below the 
mill, and that his Honor erred, in stating to the jury, that 
if it was cut improperly under his direction, he was in fault. 
It is true, that, by the terms of agreement, it was incumbent 
upon the defendant to cut such a race as would give proper 
operation and effect to the building and machinery, which 
the plaintiff had engaged to put up. It may be, that it was 
no part of the plaintiff’s duty to give any directions in rela- 
tion to the length, breadth or depth of the race; but, having 
assumed to do so, and the defendant, by working according 
to his instructions, having assented to his assumption, he was 
in fault, if the instructions given were wrong. 

Having undertaken, though voluntarily and without com- 
pensation, the duty of an engineer for the defendant, he 
was bound, at least, for such skill as was necessary for the 
accomplishment of the work. Coa@s v. Barnarp, 2d Ld. 
Raym. 909. Brown v. Ray, 10 Ired. 72. See, also, Sm. 
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Lead. Cases, 169. But he had the right, if he found that 
the race was not cut sufficiently wide, to correct his mistake, 
and call upon the defendant to make the requisite altera- 
tions, and so his Honor held. Upon the defendant’s refus- 
ing to do this, the plaintiff’s right to recover would have 
been unquestionable, had he proved that what he required 
to be done, would have removed the only obstacle to the 
successful operation of the mill. But here his case failed ; 
for, though testimony was offered on both sides, as to the 
relative height of the water at the wheel, and at the point 
where it entered the creek from the race, it does not appear 
from the bill of exceptions, that any was offered ta show, 
that, making the race wider, would have removed the diffi- 
culty ; the wheel, as the plaintiff admitted, being hung too 
low. He could not recover upon the special contract, until 
he showed that he had fulfilled his part of it, and that there 
was a breach of it, by the defendant. 

Failing on his count, on the special contract, the plaintiff's 
counsel insists, that he is entitled to recover on the common 
counts, for the materials furnished, and the work and labor 
done. But, unfortunately for him, the testimony is defec- 
tive here also. To enable him to recover on these counts, 
he ought to have shown, that the house and machinery were 
received or used by the defendant, or were in some way bene- 
ficial to him. Dover v. Piimmons, 10 Ired. 28, citing 
Exuis v. Hamuin, 3 Taunt 52, 1 Leigh N. P. 77. 

The testimony in this case, so far from showing that the 
saw-mill had been received or used by the defendant, or was 
of any value to him, proved rather the contrary, that he said 
he was told the work was worth nothing, and added that he 
should do nothing more with it. We think, therefore, that 
the plaintiff was not entitled to recover upon either of the 
counts of his declaration, and the judgment must be af- 
firmed. 

Judgment affirmed. 
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Where one uses a road over the land of another, for twenty years, as a 
matter of right and without interruption, the Judge should instruct the 
jury, that it is their duty to presume a grant of the easement. 

If the road is used under a license, or by mere permission of the owner of 
the land over which it runs, no such presumption arises. 

If the owner of the servient tenement erects gates and turns the road du- 
ring the time, without objection on the part of the owner of the domi- 
nant tenement, this is evidence tending to show that the user was by 









permission, and not as a matter of right. 

The fact that the owners are brothers, is some evidence, (though slight,) 
which may be considered in connection with the other facts. 

Wiisow v. Winson, 4 Dev. 154—Pven v. Wueecer, 2 Dev. & Batt. 50— 
Gerincer v. Summers, 2 Ired. 229, and Feton v. Simpson, 11 Ired.84— 









cited and approved. 






Appeal from the Superior Court of Anson County, at 
Spring Term, 1853, his Honor JupexE Dick presiding. 

THIS was an action on the case for obstructing a PRIVATE 
way. The plaintiff claimed on two grounds: Ist, by pre- 
scription, and 2d, by a user for twenty years, from which 
the law presumed a grant. 

The facts of the case, as disclosed in the evidence, were 
as follows:—William Hough, under whom the defendant 
claimed, was the owner of two tracts of land in the year 
1822, and in that year conveyed one of them containing , 
thirty acres to his brother, John Hough, under whom the 
plaintiff claims. John Hough, soon after this, purchased a 
house, and settled on the thirty acre tract, and a road for. 
wagons, carts, &c., was opened from this house across the 
lands of the said William, passing through his yard, into the 
Allenton road, which was a public highway. Some years 
after the said way was opened, William Hough erected two 
gates across it, so as to enclose his yard, and these were 
kept up by him for many years. John Hough continued to 
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use the said way up to the time of his death, in 1846, 
when the said tract of thirty acres was assigned to his widow 
for dower, and she resided on the same, and used the said 
way until 1846, when she sold her dower right in the ane 
to the plaintiff, who immediately took possession and resided 
on the same, and used the road until September, 1850, when 
the defendant, w!io had become owner of the William Hough 
tract, erected a fence upon the same, acrossthe road. He 
also felled some trees into this road, also on his own land. 
Shortly after this, the present suit was brought. Since the 
obstructions were put across the road, the plaintiff had open- 
ed a way over his own land into the Allenton road, said way 
passing for about one hundred yards over the defendant's 
land. About ten or twelve years ago, in the lifetime of 
John Hough, Willism Hough changed a part of the road, 
so as to turn it out of his yard, through an old field seventy 
yards from the former location. John Hough and his fami- 
ly used the road, thus changed, up to the time of Iris death, - 
and his widow and her family used it until she sold to the 
plaintiff, and the, plaintiff used it, until it was obstructed as 
aforesaid. 

The plaintiff's counsel abandoned the claim by prescrip- 
tion, but requested the Court to charge the jury, that the 
use of the road for twenty years by the plaintiff, and those 
under'whom he claimed, gave him a right to use the road, 
and that the law presumed a grant. 

_ Secondly. That twenty years use of the road, by the plain- 

tiff and those under whom he claimed, gave him a prima 
facie right, and that there was no evidence to rebut the 
presumption of a grant. 

Thirdly. That putting the gates across the road by Wil- 
liam Hough, was no obstruction to defeat the right of John 
Hough. 

The Court refused to give the instruction prayed for, but 
instructed the jury that there was evidence proper for them 
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to consider, and if it was sufficient, in their minds, to repel 
the presumption of a grant, they would find for the defen- 
dant—that the fact of William Hongh erecting gates across 
the road, several years after it was opened, and keeping 
them up for several years, and the additional fact, that Wil- 
liam Hough, ten or twelve years ago, turned a part of the. 
road seventy yards from. its original location, without objec- 
tion on the part of John Hough, and the near relationship 
of the two, were all proper for consideration. That, if they 
should be of opinion, from all the circumstances, that the 
two brothers opened the road for their mutual convenience, 
and that William only gave John a parol license to pass 
over his land, such license terminated at John’s death. But, 
.if the evidence was not sufficient to satisfy them that there 
was nothing more than a parol license, or special grant to 
John, then the law would presume a grant, and the plaintiff 
would be entitled to recover. 
Under these instructions, the jury found a verdict for the 
defendant. Motion for a venire de novo, which was refused. 
Appeal to this Court. 




















Winston, for plaintiff. 
Dargan, for defendant. 









Battie, J. We are clearly of opinion, that the plaintiff 
has no just cause of complaint against his Honor, for the 
instructions which he gave to the jury, or for ‘those which 
he refused to give them. The first instruction prayed, as- 
sumed, that the plaintiff and those under whom he claimed, 
had used a way over the land of those under whom the de- 

~  fendant claimed, for twenty years and more, and insisted, 
that from such enjoyment the law presumed a grant of the 
easement. Supposing that the facts were as assumed, it 
has been settled in this State, that the legal consequence is 

not such as contended for by the plaintiff. In the,case of 
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Wuson vy. Witson, 4 Dev. Rep. 154, this Court recognised 

and sustained the doctrine laid down by Mr. Starkie in his 
treatise on evidence, (2d vol., pages 669, 670, of the Sth 
Am. Ed.,) that the enjoymont of an easement like the pre- 
sent, for twenty years, “is not an inference of mere law, to 
be made by the Court, but it is an inference which the 
Courts advise (or as we should say, instruct) juries to make 
whenever the presumption stands uprebutted by contrary 
evidence.”” This case was referred to, with approbation in 
the subsequent ones of Pucu v. WurELer, 2 Dev. and 
Bat. Rep. 50, and GERINGER vy. SumMERS, 2 Ired. Rep. 
229, and its authority cannot now be shaken. 

The second instruction asked, impliedly admitted the law to 
be as stated above, but insisted that there was no evidence 
to rebut the presumption of a grant arising from the alleged 
twenty years enjoyment of the easement; and in the third 
instruction, insisted particularly, that the erection of the 
gates across the way by William Hough, was no evidence 
against such presumption. ‘This is the strongest position 
taken for the plaintiff, and has been defended here with 
much ability by his counsel, but, unfortunately for him, it can- 
not be maintained against the force ef principle and autho- 
rity, which may be brought to assail it. 

In Gale and Whatley’s Law of Easements, ch. 5, sec. 3, 
(marginal page 121,) it is said, that, “in order that the en- 
joyment, which is the quasi possession of an easement, may 
confer a right to it by length of time, it must have been 
open, peaceable, and as of right.” 

The effect of the enjoyment, being to raise the presump- 
tion of a consent on the part of the owner of the servient 
tenement, it is obvious, that no such inference of consent 
ean be drawn, unless it be shown that he was aware of the 
user, and being so aware, made no attempt to interfere with 
its. exercise. Still less can such consent be implied, but 
rather the contrary, where he has contested the right to the 
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user, or where, in consequence of such opposition, an-inter- 
ruption has taken place. Even supposing these defects of 
the user not to exist, still the effect of the user would be 
destroyed, if it were shown that it took place by the express 
permission of the owner of the servient tenement; for, in 
such a case, the usér would not have been had with the in- 
tention of acquiring, or exercising a right. The presump- 
tion, however, is, that a party enjoying an easement, acted 
under a claim of right until the contrary is shown, CAMp- 
BELL vy. WiLson, 3 East. 300. The civil law expressed the 
essential qualities of the user, by the clear and concise rule, 
that it be nee vi, nec clam, nee precario. 

“The doctrine of the law of England, as cited by Lord 
Coke from Bracton, exactly agrees with the civil law. The 
possession must be leng, continuous and peaceable. Long, that 
is, during the time required by law; continuous, that is, un- 
interrupted by any lawful impediment ; peaceful, because, if 
it be contentious, and the opposition be on good grounds, 
the party will be in the same condition, as at the beginning 
of his enjoyment. There must be longus usus nec per vim, 
nee clam, nee precario.” Co. Litt. 113 b. 

That the same doctrine with respect to the qualities of 
the user prevails in this State, is shown clearly by FeLTon 
vy. Srmpson, 11 Ired. 84, as well as by those of WILSON v. 
Witson, Puen v. WHEELER, and GERINGER v. SUMMERS, 
to which reference has already been made. In two of these 
cases, Puen v. WHEELER, and FELToN v. SiMPSsoN, the term 
“uninterrupted ”’ is manifestly used in the sense of con- 
tinuous and peaceable. With regard to the duration of 
the user, there is no dispute. For more than twenty years 
the plaintiff, and those under whom he elaimed, what the 
‘Law of Easements” calls the dominant tenement, passed, 
by a certain way, over the land of those under whom the 
defendant derived title, into a public road, called the Allen- 
ton road. Were there no interruptions to the user of that 
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easement before the expiration of twenty years, to prevent 
the presumption of a grant being raised in favor of the 
plaintiff? We may the better he able to answer this enquiry, 
if we ascertain, first, what would be an interruption to a right 
of way. We think we may safely assert, that it would be 
any act, done by the owner of the servient tenement, which 
would prevent the full and free enjoyment of the easement, 
by the owner of the dominant tenement; and we cannot 
suppose that an act, which, if done in a public highway, 
would be an indictable offence, could be considered no inter- 
ruption to the use of a private way. If this be so, and 
we cannot see how it can be otherwise, it settles the ques- 
tion. No one will contend, that putting a gate across the 
public road is not an indictable misdemeanor: and it is so 
indictable, because it obstructs a way, which ought to be, at 
all times, kept open and free for the passage of all the citi- 
zens of the State. The same may be said of the unautho- 
rised act of turning a public road. Both these acts of erect- 
ing gates across the way, and afterwards turning it seventy 
yards from its original location, were done, in this case, by 
the owney of the servient tenement, before the twenty years 
user of the easement by the owner of the dominant tenement 
had expired. As to the erection of the gates, there is no 
dispute. That the way was turned within the twenty years, 
(or, at least, is to be so taken as against the plaintiff,) will 
readily appear, by adverting to the rule, that the burden of 
proof was upon him. His testimony showed only that the 
length of enjoyment, before the road was turned, was either 
nineteen or twenty-one years, aud as that at most made the 
scales of evidence hang even, his proof failed. 

We conclude, then, that the facts of erecting the gates, 
and turning the road, were interruptions to the user of the 
easement by the plaintiff, and those whose title he held; and 
that, consequently, they were proper to be submitted to the 
jury, as tending to rebut the inference of @ grant of the 
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right of way to the plaintiff. The other fact, that John and 
William Hough, the former owners of the two tenements, 
were brothers, may of itself have deserved very little con- 
sideration by the jury, but we think it was proper in the 
Court to submit it to them, in connection with the other 
facts and circumstances of the case. It had some, though 
perhaps very slight tendency, to show the true character of 
the user by John Hough, of the way over and through his 
brother’s land and yard. It was no error, therefore, in his 
Honor to call the attention of the jury to it. 

After refusing the instructions asked, and submitting to 
the jury the facts relied upon by the defendant to rebut the 
presumption of a grant, the instructions given to them in 
relation to an implied license from William to John Hough, 
followed as a necessary consequence. If there were no 
grant of the easement, the testimony might well justify the 
inference of a license to use the way, and in the remarks of 
his Honor upon that subject, we find no error, which can 
entitle the plaintiff to another trial. 


The judgment must be affirmed. ‘ 


GEORGE BROOKS ts, JOHN KING. 


Where the surety to a note in a Bank has a new note, with other sureties, 
discounted, and, by means of a check, has the proceeds of the latte: 
note applied to the satisfaction of the former: This is a good payment 
of such note, and th? principal in such former note becomes the debtor 
of such surety, even before the latter note is paid off. 

A declaration, commencing and concluding in ‘‘ case,”’ but, in the body of 
it, setting forth a DEBT, under a penal Statute, stems to be sufficient, 
without a demand For paMa@es. But, whether so or not, according te 
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’ 
the strict rules of pleading, a defect in this particular is cured by act of 
Assembly, Rev. Stat. ch. 3, sec. 5. 


THIS was an action on the case for the fraudulent remoya] 
of a debtor, tried before his Honor Judge SaunpERs, at 
Forsythe Superior Court, Fall Term, 1853. 

In order to show that the plaintiff was a creditor of the 
person removed (one Whicker), it was proved, that Whicker 
had a note in the Bank at Salem, for $5000, with the plain- 
tiff and one Preston as his sureties, which was reduced hy 
payment made by Whicker himself, to $2323 12 cents. As 
to the one half of that sum, the plaintiff had discounted 
in the same bank a note for $3200, the nett proceeds of 
which was placed to his credit, and he checked for $1161 56 
cents, which was received by the cashier in payment of the 
unsatisfied remainder due on the note of $5000, which was 
surrendered to the plaintiff, receipted in full. The note for 
$3,200 was not paid until six months after its being dis- 
counted, and some time after the date of the writ in this 
action. ; 

The following is the declaration contained in the record of 


the cate: 


“NORTH CAROLINA. 

“In the Supegggy Court of Law, for the county of For- 
sythe, October Te®™, A. D. 1853: 

“John King was attached, to answer George Brooks, of a 
plea of Trespass in the case, &c., and therefore the same 
plaintiff, by his attorneys, James R. McLean and John A. 
Gilmer, complains, for that, whereas, one Allen Whicker, on 
the 6th day of November, in the year of our Lord 1850, at 
the county aforesaid, was indebted to the said plaintiff, in the 
sum of $1161 56-100, for money by the Said plaintiff, before 
that time, lent and advanced to, paid, laid out and expended 
for the said Allen Whicker, and at his special instance and - 
request; and being so indebted, the said Allen Whicker, 
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afterwards, to wit, on the day and year aforesaid, at For- 
sythe aforesaid, undertook, and then and there faithfully 
promised the said plaintiff to pay the said sum of money, 
when the said Allen Whicker should be thereunto afterwards 
requested ; and the said Allen Whicker, being so indebted 
to the plaintiff, George Brooks, the said defendant, John 
King, well knowing the premises, on the 23d day of Novem- 
ber, 1850, in the county of Forsythe aforesaid, did remove, 
and aid and assist in removing, the said Allen Whicker from 
the said county of Forsythe, in which county the said Allen 
then resided, and in which county he had resided for the 
space of six months, or more next before, with an intent, by 
such removal, aiding and assisting to remove the said Allen 
Whicker, to delay, hinder and defraud the plaintiff, and other 
creditors, or some of them, in the collection of their debts, 
the said debt to the said George, plaintiff, still being wholly 
unpaid and unsatisfied, contrary to the form of the Statute 
in such case made and provided: by reason of the premises, 
and by force of the Statute in such case made and provided, 
the said John King became liable to pay to the said plaintiff, 
George Brooks, the sum of $1161 56 cents, being,the said 
debt owing as aforesaid, by the said Allen Whicker to the 
said plaintiff, anid thereby, and by force of the said Statute, 
an action hath accrued to the said plagntiff, George Brooks, 
to demand and have, of and from the said John King, the 
said sum of 1161 56 cents, above demanded. 

* Nevertheless, the sal defendant, John King, not as yet 
having paid the said sum, or any part thereof, to the said 
plainiiff, although often requested so to do, but to pay the 
same hath hitherto wholly refused, and still doth neglect and 
refuse, to the damage of the said plaintiff $2000, and there- 
fore he brings his suit.” 

His Honor was of opinion, and so instructed the jury, 
that the facts above disclosed constituted the plaintiff a 
creditor of Allen Whicker, to which the defendant excepted. 
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Verdict for the plaintiff. Rule for a venire de novo, 
Rule discharged, judgment, and appeal to this Court. 


Morehead, for plaintiff. 
J. H. Bryan, for defendaat. 


Battie, J. The case of Hatt v. Wurtaker, 7 Ired. 353, 
is a direct and complete authority against the defendant's 
objection, that the plaintiff was not a creditor of Whicker at 
the time when he was fraudulently removed. There is a 
slight difference in the facts, but none im the_ principle, 
between that case and the present. Wherea note is discounted 
at. Bank, the proceeds in money become the property.of the 
person for whose accommodation the discount was made, and 
he has a right to apply it, as he may think proper. Whether 
with it, he pays off a judgment, obtained against him. as 
surety, or an unpaid note in bank, to which he is surety; 
whether he makes the payment in discharge of the judgment 
or the note, by a check on the bank, or by drawing out the 
money and paying it over, with his own hands, must be im- 
material. In either case, he has, with his own money, paid 
the debt of his principal, and he thereby becomes, immedi- 
ately, the creditor of sch principal. 

The other errors assigned in the bill of exceptions are ° 
very properly abandoned in the argument here. But a 
motion is made to arrest the judgment, upon the ground that 
the declaration is in debt, instead of trespass on the case, as 
required by the Statute, 1 Rev. Stat. ch. 50, sec. 9. If 
the objection to the form of the pleading would have been 
good, at common law, the defect is remedied, by the compre- 
hensive terms of our act “concerning the amendment of 
process, pleading and other proceedings at law.” 1 Rey, 
Stat. ch. 3, sec. 5. But we cannot discover any fatal error 
in the declaration. It commences and concludes, properly, 
as in trespass on the case, 2 Chit. Plead. 596, and the ap- 
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parent resemblance it has in any part, to a declaration in 
debt, is rendered necessary by the Statute, which enacts, 
that the plaintiff shall recover “his debt.” It was not only 
proper, therefore, but essential, that he should state, what 
his debt was. 

It might have been more technically appropriate to have 
inserted the words “ damages amounting to,’ so as to make 
the declaration read, “‘by reason of the premises, and by 
“fovee of the Statute, in such case made and provided, the 
“said John King became liable to pay, to the said plaintiff 
“damages amounting to the sum of $1161 56-100, being 
“the said debt” &c., but the omission of those words does 
not alter the meaning, and we think the declaration is suffi- 
cient, without them. But if we be wrong in this, it is clear, 
that the error alluded to is one of slight “ mispleading ”’ or 
insufficient pleading,” which, after verdict, is cured by our 
statute of amendments. 


The judgment is affirmed. 


INTENDANT AND COMMISSIONERS OF THE CITY OF RALEIGH 
». JOHN SORRELL. 


The Intendant of the City of Raleigh is a member of the Board of Com- 
missioners, and has a right to participate in making ordinances for the 
regulation of the public market, &c. ' 

An ordinance requiring oats to be weighed by the public weigh-master, 
before being offered for sale, and imposing a penalty for its violation, is 
not unconstitutional. 


AppgaL from the judgment of a Justice of the Peace 
for a penalty brought by successive appeals to the Superior 
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Court of Wake County, and tried before his Honor Judge 
Manty, at Fall Term 1858, of that Court. 

The facts of the case were agreed on by the respective 
Counsel of the parties, and submitted to the Court for its 
judgment, and are these: on the morning of the _— day of 

1851, the defendant brought to the market a 
load of sheaf oats; they had been much wetted by the rain 
which fell on that day in bringing them to the market, and 
when they were offered for sale to several persons, they 
refused to buy them by weight if weighed in their condition 
at the market balance. The defendant then offered to sell 
them without weighing, and he was informed that such sale 
would be contrary to the ordinance of the City, to which 
he replied, that the ordinance was unconstitutional and void, 
and soon afterwards, on the same day, such of the oats as 
were dry he sold within the corporate limits of the City, to 
one Cooke, by weighing one bundle and counting the remain- 
der, without their being weighed at the market balance. The 
ordinance under which this penalty is claimed is as follows : 


RALEIGH, 19th January, 1850. 


‘“‘ At a meeting of the Intendant and Commissioners, held 
this evening, the Board passed unanimously the following 
ordinance concerning the public scales and the duty of the 
weigh-master :-— 

“ Be it ordained by the Intendant and Commissioners of 
the City of Raleigh, That all Fodder, Oats, Hay and other - 
provender, sold in this market, shall be weighed at the public 
scales, and the weigh-master shall give a certificate of the 
weight of the load, and also of the cart or wagon when un- 
loaded, and if any person shall sell or buy any Fodder, Oats, 
Hay or other provender, without the same being weighed as 
herein directed, he or they shall be fined the sum of five 
dollars for each offence, one half to the informant and the 
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other half to the City, to be recovered by warrant before the 
Intendant or any Justice of the Peace.” 
(Signed by the Intendant.) 


The act of incorporation of the City of Raleigh, passed 
in 1803, in the 3rd Section, enacts as follows :— 

“* Be it enacted, That the Commissioners and their succes- 
sors in office, chosen and qualified agreeably to the directions 
of this act, shall be and they are hereby incorporated, into 
a body corporate and politic, by the name of the Commis-— 


‘sioners of the City of Raleigh, and by that name to have 


succession, by the election of freemen, as by this act directed, 
and a common seal: and they and their successors, by the 
name aforesaid, shall be able and capable to purchase, &c., 
and also to sue, &c., and from time to time at all times here- 
after, to make such rules, orders, regulations and ordinances 
as to them shall seem necessary, for repairing the streets, 
for erecting public pumps and keeping in repair those already 
erected, for regulating the public market, by appointing a 
Clerk thereof, or otherwise, to provide for the strict observa- 
tion of the Sabbath, to appoint a Ranger of the public 
grounds, to appoint a constable or constables, City watches 
or patrols, and also to make such other rules and ordinances 
as to them shall seem meet, for the improvement and good 
government of the said City, and the said rules, regulations 
and ordinances, from time to time, to alter, change, amend 
and discontinue, as to the said Commissioners or a majority 
of them, shall appear necessary, and shall, also, have full 
power to enforce a compliance with and observance of sucli 
rules and regulations, by laying fines and penalties on those 
who shall refuse or neglect to conform to them, not exceed- 

ing five pounds.” 

Another act was passed in 1813, Page 24, Private Acts, 
amending the charter originally granted, which in the 4th 
Section enacts as follows: “That the Intendant of Police 
shal] have a seat in the Board of Commissioners, and when 
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present shall preside therein. In his absence, the- Board 
shall appoint a chairman pro tem. 

On-consideration of the facts in the case agreed, his Honor 
was of opinion, that the plaintiff was entitled to recover, 
and gave judgment accordingly, and the defendant apes 
to. this Court. 


Moore, for the plaintiff. 
E. G. Haywood, for defendant. 


Nasu, C. J. This action is brought, to recover the pen- 
alty of five dollars, imposed by the City authorities, for a 
violation of an ordinance made by them. The fact of-the 
violation of the ordinance is not denied. 

The first objection made by the defendant’s Counsel, is 
an alleged variance between the ordinance, under which 
the aetion is brought, and the act of incorporation. A copy 
from the 3rd Section of that act accompanied the case. The 
language is ‘that the Commissioners and their successors 
in office &e., are hereby incorporated into s body politic” 
&e. The ordinance is, “at a meeting of the Intendant and 
Commissioners” &e. The objection is, that the Intendant 
is not a Commissioner, and, therefore, the ordinance is void, 
as not being passed by the proper authority. The cases 
cited by the Counsel at the Bar fully sustain his position. 
The Commissioners act under a special delegation of author- 
ity and their powers must be exercised in strict conformity 
thereto, and if not so done, their act is void. Rex v. 
Croks, Cowp. 26. If the Intendant, therefore, had ne 
right, under the act of incorporation, to set with the Com- 
missioners, and act with them, the ordinance is void, because 
itis not passed by the body, to whom the power is given. 
Several private acts have been passed by the Legislature. 
at different times, concerning the City of Raleigh. By the 
first Section of os act of 1803, Private Acts, Page 13, it 
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is provided, “That the government of ‘the City of Raleigh, 
shall be vested in an Intendant and-seven Commissioners” 
&c. This act defines the duties of the Intendant, but as- 
signs him no place among the Commissioners. The omission 
is supplied by the subsequent act of 1813, Private Acts of 
1813, Page 24. By the 4th Section of that act, it is provi- 
ded, “‘ That the Intendant of Police shall have a seat in 
the Board of Commissioners, and when present, shall pre- 
side therein; in his absence, the Board shall appoint a chair- 
man pro tempore.” By this act then, the Intendant is con- 
stituted one of the Commissioners. What caused this differ- 
ence between the two acts, with respect to the Intendant, 
we are not informed, but we presume it was induced, by the 
propriety of giving the Board a permanent, head. - What- 
ever it may have been, the latter act clearly makes the In- 
tendant a member of the Board of Commissioners. . This 
objection on the part of the defendant cannot be sustained. 

It is further objected, that the act of the defendant, in 
selling his oats without having them first weighed, by the 
weigh-master, at the market balance, was not within the 
Equity of the ordinance. 

By an equitable construction, a case not within the letter 
of an act is sometimes holden to be within its meaning, and 
sometimes the letter is restrained by an equitable construc- 
tion. It is this Equity of which the defendant seeks to 
avail himself, for it is not denied, that he is within the letter 
of the ordinance. 

Bacon, in the 6th yol. of his Abridgement, Title’s Stat- 
ute, Page 386, gives a good rule by which the Equity of a 
Statute may be ascertained. It is, “to suppose the law- 
maker present, and that you have asked him this question: 
Did you intend to comprehend this case? Then, you must 
yourself give such answer, as you imagine he, being an 
upright and reasonable man, would give.” 

Taking this to be a sound rule, we need not in this case, 
go through the mental process recommended, being of opin- 
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ion that the act complained of is within the letter and spirit 
of the ordinance. Bacon further states, Page 389, of the 
same Volume, that a Statute which concerns the public good, 
ought to be’ construed liberally. 

The ordinance we are considering, is made for the good of 
the community, within which it has its operation. 

The words embrace the act with which the defendant is 
charged, and unless it be unconstitutional, ought to be en- 
forced. 

This brings us to the third and last reason assigned by 
the defendant’s counsel, why the judgment below should be 
reversed. It is contended, that the act is unconstitutional, 
because it is against common right, and in restraint of trade. 

Justice BLACKSTONE, in treating of rights, after bringing 
into one view the great charters wrested, at different times, 
from the sovereign on the throne, observes, that the rights 
secured by tiem, may be said to be, “in a peculiar and em- 
phatie manner, the rights of the people of England,” 1st 
vol. 129; and these, he says, may be reduced to three 
principal or primary articles: The right of personal security ; 
the right of personal liberty; and the right of private pro- 
perty. These constitute what are called common rights, 
because they are common to all, and secured to all by the 
constitution. We do not perceive that this ordinance 
violates any of these rights. If it does, then the whole 
system of inspection laws of flour and tobacco, lumber and 
other articles, established by our Legislature, is in violation 
of them, and void. For, the Legislature can no more disre- 
gard, in its enactment, what the constitution forbids, than a 
corporation, its creature,can. The inspection laws require, 
that the articles to be inspected shall be carried to a par- 
ticular place, and examined, and measured, and weighed. 

Is the ordinance in restraint of trade? We think not. 
If so, and unsupported by any custom, it is void. Angel & 
Ames, 332. There is, however, a material difference between 
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acts in restraint of trade, and those for the regulation of 
trade; the latter are proper and often necessary. _It is said, 
that it operates in restraint of trade, because it deprives the 
citizens at large of a privilege which they enjoyed before its 
passage, that of selling the produce of their farms in 
Raleigh, when and where they pleased; that it was a tax to 
be paid to the weigh-master, either by the producer or the 
consumer. The act of incorporation gives to the Commis- 
sioners power to make “such rules, orders, regulations, and 
“ ordinances, as to them shall seem necessary, &c., for regu- 
“lating the public market, by appointing a clerk, or other- 
“ wise, and also to make such other rules and ordinances, as 
“to them shall seem meet for the improvement and good 
“ government of said city.’’ The public market here meant, 
is the city of Raleigh, and is not confined to any one par- 
ticular spot within it, and to regulate it, is to establish rules 
by which those who bring produce, or other articles, to sell 
therein, shall be governed. If it was deemed proper, by the 
Commissioners, that all articles enumerated in the ordinance, 
set forth in this case, should, before being sold, be carried to 
the public scales, and their weight there ascertained, they 
had authority to do so. It abridged the defendant of no 
right which he had previously enjoyed ; because, if he sold 
his oats by weight, as he did, he would have had to have 
them weighed, and it was a convenience to him to have them 
weighed in bulk, and, after being weighed, he might sell 
them in any part of the market, or to whomsoever might be 
disposed to buy. These views are sustained by the case of 
NIGHTINGALE, Pet. 11. Pick. 108. 

By an ordinance of the city authorities, it was ordained, 
“*that the limits of Fanueil Hall Market, shall be the lower 
“floor of the building, &c., and the street on each side 
“thereof called North Market street and South Market 
“‘ street; and, by a subsequent section, it is provided, “that 
“no inhabitant of the city of Boston, or of any town in the 
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“‘yitinity thereof, not offering, &c., shall, at any season of the 
“year, without the permission of the clerk of Fanueil Half 
“ market, be suffered to occupy any stand, &c., for the’ pur- 
“pose of vending commodities in either of the streets men’ 
“tioned in the first section of this ordinance,” &. The 
petitioner violated the ordinance. The Court decided, that 
the ordinance was within the power of the Commissioners ; 
that it did not violate any private rights, nor does it operate 
“as an improper restraint of trade, but is a wholesome rega- 
“lation of it.” The case of Stoxes & Giupert v. CorPé- 
RATION oF New York, 14th Wendell, 87, is still more in 
point, deciding, substantially, all the objections raised here, 
The authorities passed an ordinance, imposing a penalty of 
five dollars upon any person who should sell any anthracite 
coal, within the city, without being first weighed by the weigh- 
masters. The petitioner violated the ordinance. The 
objectiotis raised by the petitioner’s counsel embrace this 
ease. The first was, that the Commissioners had no power, 
under their charter, or under the constitution, to pass the 
by-law in question. The Court ruled, that the case was 
clearly within the power of corporate regulation. These 
eases abundantly show, that the ordinance if question is con- 
stitational, and that it is a corporate regulation. If this 
were not so, there is not a municipal corporation in the 
State, whose ordinances, regulating the mode and manner 


in which the traffic of a town shall be conducted, are not .~ 


void. 

It is said, further, that the commission to be paid to the 
weigh-master is a tax. Fees, such as are allowed by the 
ordinance in this case, are not a tax. In authorising the 
commissioners to pass such by-laws for the government of the 
city, as they might think necessary, it authorised the ordi- 
hance by which the office of weigh-master was created, and 
also authoriséd ‘the payment of a salary, leaving to the 
Commissioners the power to say how mueh he should réceive 
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and have. If the traffic is within the city, the buyers, in 
most cases, will be citizens and voters, and, if the ordinanee 
is oppressive, they have the remedy in their own hands. 


Judgment affirmed. 


WILLIAM PARRIS ¢, JOSEPH THOMPSON. 


Where A. contracts for land and pays for the same, but has the title made 
to B. with a fraudulent intent to hinder and delay his creditors in the 
collection of their debts, and afterwards, with the same fraudulent in- 
tent on the part of A., by his direction, conveys the land to C., who sells 
and conveys the same fora chattel: HELD, that this ¢hattel cannot be taken 
by execution for the debt of A. 

(Rusm v. Tut, 13 Ired. 57. Page v. Goopman, 8 Ired. Eq.—cited and 
approved.) ; 


THIS was an action of TROVER, tried before SETTLE, Judge, 
at the Spring Term, 1853, of Alamance Superior Court. 
The plaintiff bought a mare from one Andrews, conveying 
to him a tract of land in payment. The defendant, under 
an execution, levied on the mare, as the property of David 
Roach, and justified the conversion, by producing judgments 
and executions in favor of Freeman and Williams, against 
Roach. The defendant proved that the land which the 
plaintiff gave for the mare, had been bought and paid for 
by Roach three years before, and that the deed to the land 
was made to one Sikes; that Sikes held the deed for two 
years, but claimed no interest in the land; and that Roach 
received the rents and profits. Before the sale of the land 
to Andrews for the mare, Sikes conveyed the land to the 
plaintiff, in consideration of a note of $50 upon Roach, 
which note Sikes afterwards surrendered to Roach without 

















receiving any consideration in return, and at the request of. 
Roach, made a deed to Parris for the land. 

Roach: and Parris lived together, and after Parris bought 
the mare, Roach offered. to trade her as his own property. 

His Honor charged, that if the jury believed the trade 
for the-mare between Andrews and the plaintiff was a fair 
and dona fide transaction, they should find for the plaintiff, 
and that the creditors of Roach could not follow the mare, 
as the proceeds of the sale of the land into the hands of the 
plaintiff; and that the plaintiff's right could not be affected 
by any fraud in the sale of the land to Sykes, or to Parris, 
the plaintiff. 

Verdict for the plaintiff. Judgment and appeal. 


Ruffin and Nash, for the plaintiff. 
J. H. Bryan, for the defendant. 


Pearson, J, We concur with his Honor. Suppose there 
was bona fides in the transactions, by which Sikes, with the 
consent of Reach, conveyed the land to Parris, and took in 
payment therefor, a note of $50, due by Roach to Parris; 
then Roach had no further interest in the land: it belonged 
to Parris, and he became the owner of the mare, for which 
he gave the land in exchange. 

Or, suppose there was mala fides, (which is the view of 
the case as presented to the jury,) and that Roach, when he 
paid for the land, had the title made to Sikes, for the pur- 
pose of defrauding creditors; and afterwards, with the same 
fraudulent intent, shifted the title into the hands of Par- 
ris, and to cover the transfer, concocted the note to serve 
as the ostensible consideration, paid by Parris, who, in fraud 
of creditors, held the land on a secret trust for Roach; 
and that, with his consent, he exchanged the land for 
the mare and held her on the same secret trust; Roach 
had no interest which could be sold under executions, 
either by force of the Statute of Elizabeth, or of the 
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act of 1812. This is ‘settled. Ruem v. Turn, 18 Ired. 57. 
Pace v. GoopMAN, 8 Ired. Eq. 16. It is true, the subject 
in these cases, was land ; but there is no distinction between 
land and personal property in this particular. 

The Statutes above referred to put both species of pro- 
perty on the same footing, and a case like the present does 
not come within the operation of either. 


Judgment affirmed. 


STATE v. HYMAN AND AUSTIN. 


An order, in which the master of a slave consents that A. B. should self 
and deliver to said slave, ‘* ardent spirits, whenever he shall apply for 
the same, during the present year,” is void, as being in derogation ot 
the act of Assembly. 


TuIs was an indictment for selling spirituous liquor to 
Charles, a slave, the property of William Norfleet, tried be- 
fore MANLY, Judge, at the Fall Term, 1853, of the Supe- 
rior Court, for Edgecombe County. The defendants pleaded 
“not guilty.” The proof was, that they had sold spirituous 
liquor to said slave, under a written order from his master, 
as follows: 


“Messrs. Austin and Hyman have my consent to sell and 
“deliver to Charles, ardent spirits, whenever he shall apply 
“for the same during the present year. 


“January 11, 1853. WM. NORFLEET.” 


His Honor, being of opinion, that the selling was unlaw- 
ful under this order, so charged the jury, who found the de- 
fendants guilty. 








State’v. Hyman and Austin: 





were pina & ventre eo Rule discharged, ep nese 


“Attorney General, for the State. 

Moore, for the defendant. 

Nasu, C. J. The sole question brought to our notiee in 
this case, is the vakdity of the order under which the de- 
fendants seek to protect themselves. It is a general order, 
given by the master of the slave, Cltarles, purporting to 
authorise him to trade with the defendants, for spirituous li- 
quors, whenever he shall apply for the same during the year 
1858. It is no way necessary to enquire, how far the order 
would protect the defendants in a civil suit by the master, 
‘against them, for supplying Charles with ardent spirits, du- 
ring that year; our present business with it, is td ascertain 
its legality, in reference to the case before us. 

His Honor, below, charged the jury, that trading under 
this order was unlawful. In this direction we entirely con- 
eur. The order is nul? and void, is in derogation of the let- 
ter and spirit of the act ef the General Assembly, and con- 
ferred no such authority on the deféndants as to justify 
them against the present prosecution. 

There are few subjects of legislation in this State; more 
interesting to the community at large, than the regulation 
of the conduct and the protection of our slave population. 
Constituting our domestics, and admitted to all the privacies 
of the domestic circle; constituting a large portion of the 
wealth of the State, and of its individend citizens, it needs 
be, that they should be guarded well, both as moral agents 
andas objects of property. With this view was the act 
passed, under wihtich this indictment is framed. It was’ in- 
tended to guard the interest of the community against the 
vice ‘atid Grime, the disorder and insubordination, which 
would "grow out*of an unlimited indulgence by our slaves 
in procuring ardent spirits; to secure the interests of the 





a ae ok Ue Ue ae ee Oe ee CO 





















State eo. Hyman and Austin. 





owner, in the health and strength and ebedience of his 
slave, and to proteet the slave himself, in his moral health, 
against the allurements held out to him. 

The act we are considering, is a police regulation, and 
should .receive from the Court such construction, as will 
carry out the views of the Legislature, to be gathered from 
the law itself. The order relied upon here, is not such an 
one, we are satisfied, as was within the contemplation of the 
Legislature. If this order be.a legal one, let us see to what 
it directly leads. The license is for one year; if good, it 
would be equally so for two, three, four, er any indefinite 
time. Now, if Mr. Norfleet can give Charles a license; 
then, Mr. A., Mr. B., and Mr. C., and so on through the al- 
phabet, can each give one of their slaves a similar one. And 
Mr. Norfleet is not confined to his man Charles, but, if he 
has fifty, each one may be similarly furnished, and so may 
every negro in the community, by his respective owner or 
overseer. What would be the probable effect of such a sys- 
tem. It needs no strength of fancy to depict its evils, and 
would amount to a repeal ef the law. 

It is, however, said, in argument, that to give to this 
order the construetion we have, is to abridge the rights of 
the master over the slave. We do not think so: at any rate 
it is his duty, in exercising his rights, not to infringe those 
of the community. The argument would equally apply to 
giving @ written order; a verbal one, so far as his rights are 
concerned, but fer the act of the Assembly, would protect 
the trader. It is further said, that the master of Charles 
might have printed orders for Charles, for every hour in the 
day and in the year. If they are all delivered to the slave 
at the same time, their being on separate pieces of paper 
would not make them better, than if written, as the one we 
are consideringis, and, if similar in their terms, would be of no 
more worth than the paper they are printed on. The act for- 
bids all trafficing with slaves on Sundays; but authorises the 
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trading in the day time, between the rising and setting of 

the sun, where it is done for the slave; provided, the slave 

has a permission in writing from his master, or overseer. 
The owner cannot, under this law, authorise his slave, by 
writing or otherwise, to traffic on Sunday, or at night. 
Now, the order in question, if legal, authorises the defen- 
dants to sell to Charles, ardent spirits, both on Sunday and 

at night. The language is, “whenever he shall apply. fur 

the same.” 

But, again, it is manifest from the wording of the act, 
that a permission in writing must be given for each distinct 
act of trading. . The act says, that any person may in the 
day, “‘buy or traffic with, or receive from any slave any 
such article, &c., for which he may have a permission in 
writing from his owner, or manager, to dispose of the same.” 
To authorise the buying from a slave any thing enumerated 
in the act, the written permission must specify the article, 
or articles, so by him to be sold. The closing language of 
the section, is to the same purpose. 

We think the act, then, intended, that there should be a 
permission in writing for each act of trading. This view of 
the act, is fortified by the opinion of the Court in Srare v. 
Hart, 4th Ired. 249. His Honor, the late Chief Justice, 
in delivering the opinion of the Court, uses this language, 
speaking of the act: “The purposes were to remove all 
; 








doubt,.in every case upon the question of fact, whether the 
owner gave his consent to the particular trading, Kc.” 
PEARSON, J. The Statute makes it unlawful -to trade with 
a slave, for any cotton, corn, beef, leather, sheep, &c., Kc., 
with a proviso, that in the day time, Sunday's excepted, it 
may be lawful to trade with a slave “for any such article, 
or articles, as aforesaid, for which the slave has a permis- 
sion in writing from his master to dispose of the same,” and 
“to sell and deliver to the slave any goods, money, &c., 
(spirituous liquors excepted, unless there be an order for the 
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same) in exchange for, or payment of the money, or article, 
or articles, which the slave may have been by the written 
permission aforesaid authorised to sell.”’ 

The object of the Statute is to take from slaves the temp- 


-tation to steal, which would be held out, if they could dis- 


pose of property as easily as they can steal it. 

It is apparent from the words of the Statute, that the 
written permission must specify the article which the slave 
has, and is permitted to dispose of. This was neeessary to 
effect the object in view, and it was supposed, that if slaves 
could not dispose of any article without being obliged to tell 
their masters, what cotton, corn, &c., they had to sell, and 
the master put it down in writing, there would be but little 
temptation for them to steal. 

The order in this case is void and good for nothing, for 
two reasons: Ist, because it does not specify the article 
which the slave was permitted to sell; 2d, because from its 
generality, it evades the Statute and entirely defeats the 
object for which it was created. The order being void, it 
becomes unnecessary to decide the question that was mooted 
in the argument: Whether a master may not give his slave 
a written permission, stating that he has five bushels of 
corn, for instance, which he is at liberty to trade for,—the 
spirituous liquor is expressed in the permission or order, as 
one of the articles which his master is willing for him to re- 
ceive in exchange for his corn? In Stare v. MILLER, 7 
Ired. 278, an opinion is expressed in the affirmative, if it he 
in the day time, Sundays excepted. 

I concur that the judgment should be affirmed. 











JUSTIN MARTINDALE vs. JAMES WHITEHEAD AND D., B. 
FOGLEMAN. 


> 


A carpenter’s tools may be seized and sold under an original attachment 


THIs was an action of TRESPASS, tried before Barry, 
Judge, at Spring Term, 1853, of the Superior Court for 
Wake county. 

The facts were agreed on, as follows: The plaintiff, a car- 
penter, owned a set of tools, with which he carried on his 
trade, in the county of Chatham. Whilst absent from the 
county, these tools were seized and sold by the defen- 
dant Fogleman, a constable, under an attachment sued out 
by the defendant Whitehead. The plaintiff did not appear 
to replevy. 

His Honor, being of opinion with the plaintiff, gave judg- 
ment for nominal damages .and costs. Whereupon the de- 
fendant appealed. 


Miller, for the plaintiff. 
E. G. Haywood, for the defendant. 


Pearson, J. Can an action be maintained for taking 
under an original attachment, a set of Carpenter’s tools, the 
working tools of the plaintiff, and selling them under a ven- 
ditiont exponaa, to satisfy the judgment, the defendant hay- 
ing failed to appear and replevy ? 

The question is now presented for the first time, so as to 
call for a decision. 

‘An original attachment is a process given by Statute to 
compel a defendant to appear. It is a continyation of a 
“* distringas,”’ a common law process, and a garnishment ac- 
cording to the custom of London ; with the latter, we are at 
present not concerned. 

When a defendant, after being summoned, failed to ap- 
pear, and attachment issued; if he still neglected to appear, 
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a writ of “ distringas,”’ or “ distress infinite’’ issued, ocm- 
manding the Sheriff to distrain the defendant from time to 
time and continually afterwards, by taking his goods and 
the profits of his land, so as to compel him to appear.” — Here, 
by the common law, the process ended, in cases of injuries 
without force; ze, actions of debt &c. The defendant, if 
he had any substance, being gradually stripped of it, by 
repeated distresses, until he rendered obedience to the King’s 
writ, and if he had no substance, the law held him incapable 
of making satisfaction, and therefore, looked upon all further 
process as nugatory. The goods distrained were forfeited 
to the King, the plaintiff could take nothing, not having as- 
certained his debt by judgment—but a statute allows the 
Court to direct the reasonable .costs of the. plaintiff to be 
paid out of the fund—3 Blackstone 280. : 

Our Statute directs.a writ to issue, commanding the officer 
- to atiach the estate of the debtor, so as to compel him to 


appear: if he does so and gives bail, the property is delivered 
back to him, and the Court goes on in the ordinary way: if 
he fails to appear after due advertisement, a mode is provi- 
ded by which the plaintiff may ascertain the amount of his 
debt, take judgment and have the property sold and applied 
to its satisfaction, instead of being ferfeited to the State; 
which is a decided improvement upon the common law pro- 


.C@SS. 

It is entirely clear, that under the distringas, all of the 
debtor’s property, without any exception, may be seized, and 
it is equally clear, that the same may be done under arf ori- 
ginal attachment, which is a substitute for it. So, it is clear, 
that under a “fiert facias’” at common law, all of the de- 
fendant’s goods and chattles may be levied upon and sold.— 
In this respect, these writs, which are commands of the sov- 
ereign, differ from the extra-judicial remedy of distress, by 
which‘a landlord is allowed to take the goods found on the 
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premises, except beasts of the plough, for the sake of hus- 
bandry, and things in the actual use of the tenant, for fear 
it might lead to a breach of the peace. But this saving in 
regard to the private remedy of landlords, does not extend 
to writs; under them, the officer may take any thing, a horse 
out of the plough, or that the defendant is riding, or the 
axe out of his hand, and he may use force, ‘with the single 
exception, that he cannot break the outer door of the defen- 
dant’s dwelling—“ for it is his castle.” 

The act of 1836, Ch. 45, See. 7, excepts from the opera- 
tion of a “ fieri facias,’’ working tools, arms for muster 
and other articles. It is insisted, that although the words 
are confined to a “fieri facias,” the exemption by implica- 
tion extends to an original attachment. This is anon sequi- 
tur; because the Legislature deemed it expedient to favor 
a citizen who resides among us, and renders obedience to the 
ordinary process of the law, by exempting from execution 
the tools with which he earns a livelihood, or the arms with 
which he musters, it does not follow that the intention was 
to extend the like favour to one, who leaves the country or 
persists in his disobedience to the commands of the State, 
which is shown by his failing to appear. 

If in fact he has left the country, wherefore put in the 
eustody of the law his working tools and arms for muster ? 
What objection can there be, to having them sold and ap- 
plied to the payment of his debts? Or, if he is still in the 
country, and continues contumacious, with what grace can 
he ask to have his goods restored to him, or be allowed to 


bring an action for them? 


Judgment for defendants. 
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PLEASANT BLACK v, ALFRED SANDERS. 


A deed of gift may be fraudulent, though the donor, at the time of the gift, 
honestly believed, that she had property sufficient to satisfy all her debts, 
then existing—when in fact she was mistaken. 

If there be an existing debt, and the debtor makes a voluntary conveyance. 
and afterwards becomes insolyent, so that the creditor must lose his 
money, unless the property conveyed can be reached; such voluntary 
conveyance is presumed as a matter of law, to be fraudulent. 

The act of 1840, only requires the question of fraud to be submitted to a 
jury, in cases where property FULLY SUFFICIENT AND AVAILABLE to pay 
all creditors is retained by the donor. 

Twenty-two negroes and two small tracts of land, valued at $7250 retained 
in such a case, is not SUFFICIENT and AVAILABLE to pay debts amounting 
to $6848. 

(Jongs v. Youne, 4 D. & B., 353, and Horston v. Boee, 10 Ired. 496 cited.) 
This was a scire facias before Judge SAUNDERS, at the 

Fall Term 1853, of Rockingham Superior Court. 

The plaintiff and one Jane Sanders, mother of tlie defen- 
dant, were co-sureties on a bond of Luther Linder, dated 5th 
Jan. 1842. Judgment was taken upou this bond and satis- 
fied by the plaintiff, before the year 1845, who thereupon 
instituted a suit against Jane Sanders for contribution, and 
recovered judgment at Spring Term of Superior Court 1851, 
for the sum of $595,28 and costs. 

On the 22nd of October 1845, Jane Sanders executed a 
deed of gift, for certain negroes to the defendant. To sub- 
ject defendant on account of these negroes to the payment 
of the judgment, obtained against Jane Sanders, this suit 
was brought. Prior to the deed of gift, between 1840 and 
1845, Jane Sanders executed bonds to the amount of $6848. 
as principal, and others, amount not stated, as security. 
At the time of the gift, her circumstances were generally 
deemed doubtful, and in 1849 her property was entirely ex- 
hausted. She left the county on the same week that the 
plaintiff obtained his judgment, and the defendant disposed 
vf his slaves, in a very short time thereafter. 
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The defendant further proved, that.in October 1845, his 
mother was in possession of 22 slaves and two small tracts 
of land, valued altogether at $7250, which property. she 
retained up to 1849, when it was sold, and she became insol- 
vent, and that all the debts which plaintiff read in evidence 
had been satisfied, except the one due the plaintiff himself. 

The Court charged, that if Jane Sanders honestly belie- 
ved, when she made the deed of gift, that she had property 
sufficient to satisfy all her debts then owing, but was in fact 
mistaken, and that the deed was not made to defraud credi- 
tors, they should find for the defendant. 

Under these instructions, the jury found for the defendant. 
Rule for a venire de nove, en account of misdirection. 


Rule discharged, judgment for the defendant:and appeal. 


Morehead for the plaintiff. 
Miller and Lanier, for the defendant. 


Pearson, J. His Honor instructed the jury, that if the 
donor, at the time the deed of gift was executed, hone itly 
believed, that she had property sufficient to satisfy all of her 
debts then owing, but was in fact mistaken, and made the 
deed of gift without an intent to defraud creditors, it wae 
valid. To this the plaintiff excepts. There is error. Apart 
from the act of 1840, if there be an existing debt, and the 
debtor makes a voluntary conveyance, and afterwards be 
comes insolvent, so that the creditor must lose his money, 
or the donor must give up the property, the latter is re- 
quired to give way; on the ground, that one must be hon 
est, before he is permitted to be generous. To effect this, 
such voluntary conveyance is presumed, as a matter of law, 
to be fraudulent. Joners v. Youne 4, Dev. and Battle 352. 
Hovston vy. Boar, 10 Ind. 496. 

The act of 1840 makes an important change in the law, 
. and requires the question of fraud to be submitted to the 
jury, as an open question of fact, in those cases, where, “at 
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the time of the conveyance, property, fully sufficient and 
available, for the satisfaction of all his then creditors, is 
retained by thedonor.”” This is made a condition precedent, 
in order to bring a case within the operation of the act. 

His Honor was of opinion, that, if the donor honestly 
helieved she retained property sufficient to satisfy all of her 
existing debts, althouch she was in fact mistaken, it would 
suffice to bring the caxe within the operation of the act, and 
make the intent to defraud an open question of fact. In 
other words, he supposed the act was general in its opera- 
tion, and did not advert to tle fact, that it is expressly res- 
tricted to cases, where the debtor retains property, fully 
sufficient and available, to satisfy all of his existing debts. 

We are not called on to say, what proportion the amount 
of the debts may bear to the »:,ount of property retained ; 
it is sufficient to say, that twenty negroes, and two small 
tracts of land, valued in all at $7,250, is not property fully 
sufficient and available to pay debts amounting to $6,848, 
which was the cohdition of tiiings in this case. No man 
would lend money upon such security; he would require 
property of this description to exceed the debt at least one- 
third, if not one-half. Should one of the negroes die, the 
fund is at once insufficient; to say nothing of the accumu- 
lation of interest, and the fact that the debtor must have 
something to live on 

Every important chenan of the lew, by a Statute, gives 
rise to questions of difficulty, for the wit of man cannot 
foresee al! the consequences ; besides that of fixing a rule of 
proportion, another is suggested by the facts in this case— 
a part of the indebtments were surety debts, (what part is 
not stated:) Ought such debts to be taken into the account ? 
They are debts as much as any other sort, and frequently 
persons are induced to make fraudulent conveyances, when 
they find themselves embarrassed as surety. On the other 
hand, if the principal be entirely solvent, it would seem, that 
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it ought to be considered. This would involve the necessity 
of taking an account all around. But we cannot anticipate, 
and will not venture to lay down a rule, except whén the 
decision of the case requires it, and we can have the 
benefit of a full discussion. ' 


Judgment reversed. Venire de novo. 


DEN ON THE DEMISE OF WINFIELD 8S. COPELAND tv. WARREN 
. SAULS. 


An unnaturalized foreigner cannot hold by courtesy such an interest in 
land as can be sold by a FI Fa. 

Although, it is true, that where both parties claim tithe under the same 
person, each is estopped from denying that such person had title, yet 
this rule dées not prevail where one of the partics can show a better 
title in HIMSELP. 


(Paut v. Warp, 4 Dev. R. 247. Love v. Gates, 4 Dev. and Bat. Rep. 263, 

Norwoop v. Morrow, Ibid 442,—cited and approved.) 

EJECTMENT tried before his Honor, Judge MANLY, at the 
Fall Term, 1853, of Northampton Superior Court. 

The land in question, it was conceded, had been the pro- 
perty of Ann Eliza Bolton. She intermarried with one 
John McAuliff, an unnaturalized foreigner, who resided in 
the county: a deed was exhibited from McAuliff and wife 
to Mary Eliza Suter, properly authenticated; Mary E. Suter 
died, and there was a regular sale by the administrator to pay 
debts, and a deed from him under an order of the County 
Court, to the lessor of the plaintiff. 

The defendant claimed under a sale of McAuliff’s inte- 
rest in this land, by virture of a fiert facias, bearing test 
prior to the date of the deed from McAuliff and wife, to 
Mary E. Suter. , 
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It was insisted by the plaintiff, that McAuliff, being un- 
naturalised, could have no interest in the land which could 
be sold by a fi fa. 

The defendant contended that the plaintiff; being privy in 
estate with Mrs. Suter, who had accepted a deed from 
McAuliff, was estopped to deny his title. 

The Court being of opinion, that McAuliff, being an un- 
naturalised foreigner, could hold no interest in land subject 
to be sold, and that the plaintiff was not estopped, so in- 
strueted the jury, who returned a verdict for the plaintiff. 

Rule for a venire de novo for error in the instruction of 
the Court. Rule discharged and appeal to this Court. 


Bragg, for plaintiff. 


Barnes, for deferidant, argued as follows: 

In an action of ejeetment, lessor of the plaintiff must re- 
eover on the gtrength of his own title. 

The judgment and execution, under which the landlord of 
defendant claimed, were prior in date to the deed from 
McAuliff and wife, to Mrs. Suter, and transferred the inte- 
rest of McAuliff in the land to the defendant’s landlord. 
It is argued, that McAuliff, being an unnaturalised foreign- 
er, could have no interest in land which was the subject of 
execution ; and it is admitted that it has been decided (Pau. 
v. Warp, 4 Dey. 247,) that “an alien cannot take by descent 
courtesy dower, or other title merely derived from the law. 

The lessor of the plaintiff, however, cannot avail himself 
of this principle of law in the present action. He is privy 
in estate with Mrs. Suter, who accepted of a deed from 
MeAuliff, claims title under that deed, and is therefore 
estopped from denying that McAuliff had title to the locus 
in quo.~ “Where both parties claim title under the same 
person, it is not competent to either, as such claimant, to 
deny that such person had title.” Ives v. Sawyer, 4 Dev. 
and Bat. 51. “ When parties, by deed or solemn act, ix 
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pais, agree on a state of facts, and act on it, neither shall! 
ever afterwards be allowed to gainsay a fact so agreed on, 
or be heard.to dispute it.” ARMFIELD vy. Moors, 1 Busbee 
157. Privies in estate are bound by estoppel. CokE upon 
Littleton, Butler and Hargrave notes, vol. 2, p. 352. Tre- 
VIVAN vy. LAWRENCE, Smith’s Leading Cases, Law Library, 
No. 30, page 102 and notes. 

When one accepts of a deed, it is an admission that the 
party making the deed had title to the land conveyed, and 
while he claims title under that instrument he cannot be 
heard to allege the contrary. It would be abswrd in the 
extreme, to permit a plaintiff ia ejectment to offer in evi- 
dence a deed from A. and B. to himself, claim title alone 
through it, and then, in the face of such claim, deny that A., 
one of the parties thereto, had a shadow of title. It would 
be a violation of all principle, and would produce the very 
consequences which the wholesome doctrine of estoppel as 
applied in our time is intended to prevent. _ 


Batt ez, J. The defendant’s counsel admits that it is a 
well settled principle, that an alien cannot take land by de- 
scent, courtesy, dower or other title, derived merely from 
the law. 7 Rep. 25. Pauiy. Warp, 4 Dev. 247. Bert, 
on the property of Hubbard and wife, 151 (67 Law Lib. 
114.) The defendant did not, therefore, acquire any inte- 
rest in the land in controversy, by his purchase under the 
execution against McAuliff. But his counsel contends, that 
the plaintiff's lessor claims under the same person, and is, 
therefore, estopped to deny his title, and that, as the defer.- 
(lant purchased under a fiert facia:, which bore teste prior 
to the date of the deed from the said McAuliff and wife, to 
the person under whom the lessor claimed, the latter could 
not recover. The doctrine contended for, in the ingenious 
argument of the counsel, is, to a certain extent, undoubtedly 
true, and is well supported by the cases to which he refers, 
as authority for it. That doctrine is, that as the lessor of 
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the plaintiff, in an action of ejectment, is bound to show 
a good title in himself; the defendant being in possession, 
may generally show im his defence a better title than that 
of the lessor, outstanding in a third person. But, if both 
parties claim title under the same person, it is not compe- 
tent to either, as such claimants, to deny that such person 
had tile. Murray v. Barrert, 1 Car. Law. Reports 
105. Ives v. Sawyer, 4 Dev. and Battle 51. That rule 
must give way, however, when the party can show a better 
title in //mself, as is proved by the cases referred,to by the 
plaintiff's counsel. Love v. Gatrs, 4 Dev. and Bat. 363. 
Norwoop v. Morrow, Ibid. 442. Brereton vy. Evans, 
Cro. Eliz. 700. 

In the present ease, the lessor of the plaintiff las shown 
« perfect title in himself, for the deed from MecAuliff and 
wife, to Mary E. Suter, was sufficient to pass the title of the 
wife, to her; the same having been acknowledged, and the 
wife privatcly examined, as required by law. 

It is tru’, that the execution of the deed by the husband 
had no effect to pass any interest from him, for the very 
good reason, that he had none; yet, he was a necessary 
party to enable his wife to convey her interest. If, then, 
the ‘essor, who claimed under Mary E. Suter, had been in 
possession, he could have defended himself in an action of 
ejectment, »rought by the present defendant, by showing 
_ title in hinself, and we can see no good reason why that 
title may wt be shown to avail him, in the same kind of 
action, brought by himself. 

We have not adverted to the act of 1848, ch. 41, which 
prohibits the sale ef the husband’s interest, because the 
plaintiff's counsel has not relied upon it, and we think his 
right to recover good, without it. 


Per Curiam. The judgment is affirmed. 
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JOHN W. ROBERTSON & WIFE ce. JOHN ROBERTS, EXECUTOR, 


A present bequest of a slave or maney is not to be postponed till the expira, 
tion of a life estate, although connected by the word “also” with a 
devise of an estate thus postponed, where the effect of such a constme- 
tion would be an intestacy, as to this property, for the 1nTERIM. 

(Suerte v. Ecuarp, 7 Ird. 161, and Hyman v. Wizuiams, 12 Ird. 92. 
Wurre v. Green, 1 Ird. Eq. 45, cited.) 


Appral from the Superior Court of Rockingham, upon 
the petition of plaintiffs’ for a LEG Acy, heard before his Honor 
Judge SAUNDERS, at Fall Term, 1853. 

Sarah Cobblar, the legatee mentioned in the following will, 
had intermarried with the other plaintiff, John W. Robert- 
son, at the filing of this petition. The only question in the 
case arises on the construction of the will of John Parish, 
which is as follows :— 

Ist. It is my will and desire, that all my just debts be 
paid by my executor, hereafter named. 

2nd. I give and bequeath to my beloved wife Ailsy, all 
my plantation and tools of every description, household and 
kitchen furniture of every description, all my stock of horses, 
cattle, hogs and sheep, and two carriages ; also, one negro 
man named Major, and all my crop of every description, 
which may be on hand: my willis that Ailsy, my wife, have 
the above named property, her natural life, which is only 
lent for that time. ‘e 

drd. My will and desire is, that my negro woman named 
Riah, together with all the household and kitchen furniture, 
except one bed and furniture, and one chest, to do as she 
thinks proper with. 

4th. After my wife’s death, my will is, that Sarah Cob- 
blar, a daughter of Thomas Cobblar, is to have the above 
named beds, furniture and one chest. I also give and 
bequeath to the said Sarah Cobblar, seventy-five acres of 
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land, taking in my dwelling house, orchard and spring. I 
also give and bequeath to the said Sarah Cobblar, three 
hundred dollars, or a negro girl worth that money. Now, 
in case the said Sarah Cobblar should decease without hav- 
ing any children, my will and desire is, that all, except the 
bed, and furniture, and chest, is to go to Elijah Cobblar’s 
children, and be equally divided among them. 

5th. My will and desire is, that, after my wife Ailsy’s de- 
cease, my wish is, that the balance of my land, together with 
every thing else, should be sold, and the money arising from 
the said sale to be equally divided between Elijah Cobblar’s 
children. . 

I do hereby make and ordain my friend, John Roberts, 
executor, Kc. 

The plaintiff prayed that the legacy of $300, or the 
hegre woman, might be paid to him, immediately, by the 
executor, whe is made defendant. 

The answer of the executor, after admitting all the alle- 
gations of the petition, submitted to the Court, whether he 
ought to pay over the legacy before the death of Ailsy, the 
widow. 

The cause was set for hearing on the bill, answer and 
exhibit ; and, on the hearing, it was declared as the opinion 
of his Honor, thatethe possession of the legacy to the plain- 
tiffs should be postponed until the death of Ailsy Parish, the 
widow, and a decree was made aecordingly, from which the 
plaintiffs appealed to this Court. 


Miller, for the plaintiff. 
Morehead, for the defendant. 


Barrie, J. The only question presented on this appeal, 
is, whether the bequest to the feme plaintiff, of “three hun- 
dred dollars, or a negro girl worth that money,’’ contained 
in the will of the defendant’s testator, is to be paid immed:- 
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ately, or to be postponed, as to the time of payment, —_ 
the death of the widow. 

In the Court below, the decree was against the plaintiffs, 
upon what we coneeive to have been an erroneous construe- 
tion of the will under which they claimed. The terms-of 
the bequest import an immediate gift, and they are to be so 
construed, unless a contrary intent is apparent from other 
parts of the will. 

The defendant contends, that such contrary intent does. 
appear, from the clauses which immediately precede the one 
under consideration, for the reason, that the first of those 
clauses expressly postpones the bequest of the bed, furni- 
tare and chest, to the death of the widow; and the second, 
bry a necessary implication, postpones the devise of the 
seventy acres of land to the same time, the land. having, in 
a previous part of the will, been given to the widow for life, 
aml that the clause in question, commencing with “I also 
give and bequeath to the said Sarah Cobblar,” &c., must, 
hy force of the word also, have the same construction. It 
is true, that, in the cases of SHERRILL vy. Ecuarp, T Tred. 
161, and Hyman v. WittiaMs, 12 Ired. 92, the construction 
turned partly upon that word which was explained to mean 
‘tin like manner,” or “ in the same manaer.”” SHERRILL v. 
EcnuarpD was shortly this. A testator devised to his wife, 
during her life or widowhood, all his estate, except what he 
should by his will otherwise dispose of. He then gave cer- 
tain property to his children, to be their’s at his decease. 
Then comes this clause: “ Also, at the decease of my wife, 
I give to my son G., my man Stephen, and to my son L., my 
man Charles. Also, I give and bequeath to my son L. W. 
all my lands, &c., (on which he had previously given his wife 
x life estate.) Also, unto my son L. W.I give my two boys 
Dick and David, with their mother: Held, that these 
negroes, last mentioned, did not pass immediately to L. W., 
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but only in remainder, after the death or marriage of the 
widow. In Hyman v. WILLIAMS, the bequest was substan- 
tially as follows: “I leave to my wife Charity, one negro 
man Primus,” (and other negroes;) “also, she may take 
choice of any one of the negrogirls belonging to my estate, 
which I may not give away,” Xc., “and,at the death of my 
wife, the negroes which I have loaned to my wife, and their 
increase, I want to be equally divided between my four 
grand-children,” A, B, C,and D. Held, that the wife took 
a life estate only in the negro girl selected by her, from 
those not given away. In the opinion delivered in each of 
these cases, the Court, while laying some stress on the word 
“also,” sought the aid of other dispositions in the will, to fix 
the construction, and thus, with the definitions “in like 
manner,” :and “in the same manner,” given to that word, 
they were enabled to reconcile one part of the will with 
another, and give a consistent exposition of the whole. But, 
if the same meaning be attached tothe word “also,” in the 
will now before us, a-directly contrary effect will be produced. 
Instead of enabling the expounder to gige operation and 
effect to each and every clause of the will, it will compel a 
declaration-of intestacy as to a life estate in the bequest, 
which the plaintiffs are now claiming. In no part of the 
will is any money given to the widow, either expressly by 
that designation, or by general terms, She cannot take a 
life estate by implication, in the three hundred dollars, or in 
the negro girl, which that sum may purchase, because it ap- 
pears from the case of Watre v. GREEN, 1 Tred. Eq. 43, 
and the authorities there cited, that the doctrine, that a gift 
~ by will to A, after the death of B, is a gift for life to B, by 
implication, does not, under guy circumstances, apply te 
personal chattels. If, then, the widow cannot take this be- 
quest for her life, it is certain that no one else can ; for, it 
is manifest, that it cannot form a part of the fund given ix 
‘the residuary clause. 
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Any other construction, then, than to hold it to be an im- 


mediate bequest to the feme plaintiff, will leave it as an un-: 


disposed residue during the life of the widow, to be divided 
among the next of kin. Such could never have been the 
intention of the testator, affld we therefore adopt the only 
other admissible construction; to wit, that which makes it a 
present gift to the feme plaintiff. 

The decree given in the Court below must be reversed, 
and a decree be éntered here for the plaintiff. 


Decree reversed. 


NEIL CHANCY v. NANCY BALDWIN, ADM’R. 


Tn an action at law upon a negotiable instrument, alleged to be lost, the 
loss cannot be proved by the oath of the plaintiff. It is otherwise in 
equity: the decree provides an indemnity for the defendant. 

(Corron v. Beasty, Murphy 250. Fisuser v, Carrout, 6 Iredell Eq, 433. 
McKrea v. Morrison, 13 Ired 46, cited and approved.) 


AppEAL from the Superior Court of Law, of Columbus 
County, at Spring ‘Term, 1853. His Honor, Judge Dick, 
presiding. 

THIs was an action of DEBT, commenced by warrant be- 
fore a Justice of the Peace. The plaintiff declared upon a 
common promisory note, under seal, for $47. Pleas: general 
issue; payment. Upon the trial, the plaintiff offered to prove 
the loss of the note, by his own oath, and to swear he had 
no other means of proving it. The evidence was objected 
to and rejected. The plaintiff submitted to a non-suit and 
appealed. 


‘MceDugald and Banks, for the plaintiff. 
W. Winslow and Strange, for the defendant. 
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Pearson, J. The counsel for the plaintiff. admit it to be 
settled, ‘as a general rule, by Corton v. Beasty, 2 Murphy 
250; FisHer v. CARRoLL, 6 Ired. Eq. 485; McKrea v. 
Morrison, 13 Ired. 46, that, in actions at law, it is not 
competent for the plaintiff to" prove, by his own oath, the 
loss of a negotiable instrument ; but. insist there should be 
an exception, when the amount is less than fifty dollars, and 
put the argument on the ground, that, in sueh cases, Courts 
of Equity refuse to give relief. Courts of Law never per- 
mit their jurisdiction—or “the course of the Court ’—to 
be controlled or influenced by what may or may not be done 
in other Courts ; they act upon general and fixed principles ; 
their judgments are absolute, and cannot be moulded and 
framed to suit the exigencies of particular cases. 

Where there is a right, for which other Courts give no 
remedy, or an inadequate one, Courts of Equity have been 
accustomed to assume jurisdiction, “to prevent a failure of 
justice; but it is a new idea, that Courts of Law take 
jurisdiction, because the plaintiff is “without remedy, save 
in this honorable Court.” 

The plaintiff says he has a right, and ought to have a 
remedy. What is his right? Not to be paid im the same 
way as if he had not lost the note ; that would put the con- 
sequences of his negligence or misfortune upon the defen- 
dant: his right is to have the money paid, provided he will 
indemnify the defendant. Courts of Law cannot enforce 
this right, for their judgments are absolute, and they can- 
not require an indemnity; so, if the plaintiff was allowed to 
prove the loss of the note by his own oath, and to get judg- 
ment, and collect the money, and an endorsee should after- 
wards sue and recover the money a second time (the pay- 
ment upon the first judgment is no bar), the defendant 
would have been forced by the judgment of a court to pay 
the debt twice, and have no remedy for the wrong : because 
money paid upon a judgment can never be recovered back 


























by an action at law. Courts of Law, therefore, cannot give 
a remedy, without subjecting defendants to the risk of pay- 
ing the same debt a second time, and being left without 
any remedy over, which would be manifestly unjust. No 
Court of justice will put a defendant in such a predicament 
upon the mere oath of a plaintiff. 

On the other hand, Courts of Equity can, by their de- 
cree, require an indemnity, and can thus “enforee the 
right ;” for which reason they allow the loss to be proved by 
the oath of the plaintiff, and unless the execution or contents 
of the note are denied, will give relief. 

But, although this is the general rule, in order to discou- 
rage trivial suits, when “the play is not worth the candle,” 
and the institution of the ‘suit: indicates a wanton passion 
for judicial contest, Courts of Equity have adopted a rule, 
not to take jurisdiction of a money demand for relief against 
a judgment, if the amount is under fifty dollars, which is 
the average costs of suits in their Courts. 

If the plaintiff can make good his cause of quarrel 
against this rule of the Court of Equity, well. But he 
certainly has no ground to complain, beeause the Courts .of 
Law refuse to aid him, not on account of a rule founded 
upon convenience and expediency, but for the substantial 
reason, that they cannot enforce a right. 


. 


Judgment affirmed. 


STATE vs. HUGIL SIMPSON. 
‘ 


Where a defeimlant is ordered into custody upon a conviction, watil he 
shall pay the fine and costs imposed by the judgment, and is permitted 
by the Sheriff to escape, this is no discharge of the judgment. 

. {Case of Hawsxrns v. Harr, 3 Ived. Eq. 250,—cited and 2pproved.) 





i=) 








DECEMBER ‘TERM, 1858. ot 








‘ State o. Simpson. 





A Deputy Sheriff, to whom it is alleged payment of a judgment was made, 
is a competent witness to disprove the allegation. 

(Srare v. Fucenwiper, 4 Ired. 364; Hawkins v. Watt, 3 Ired. Eq. 280,— 
cited and approved.) 


ApPEAL from the Superior Court of Bladen, Fall Term, 
1853. His Honor, Judge SErrxe, presiding. 

Tue defendant was ‘brought into Court by virtue of 
a CAPIAS, “to show cause why he should not pay the costs 
and fine of a former indictment.” The motion for judg- 
ment was resisted upon the ground, that he had been dis- 
charged from the same, by having been prayed*in custody 
for the fine and cost, and discharged. The fact as to this 
point is, that the defendant was ordered into custody, at a 
former term of .he Court, for thg fine and costs upon a con- 
viction, and was permitted by the Sheriff, without the au- 
thority gr consent of the Solicitor, to escape. 

The defendant further opposed the motion, upon the 
ground, he had paid this judgment ; and to make good this 
defence, he showed that there was at one time a surplus of 
money in the hands of the Sheriff, arising from the sale of a 
negro under an execution in another case, of greater amount 
than the sum now demanded: to this it was replied, that the 
whole of the said surplus had been drawn out of the hands 
of the Sheriff by the defendant, and one Fitzrandolph, the 
Sheriff's deputy, who made the sale, was offered as a witness 
to prove this fact. The competency of this witness was 
objected to upon the ground of interest, but the objection 
was overruled by his Honor, and the fact being established 
by him, as alleged by the State, the Court gave judgment 
against the defendant, from which he appealed to this Court. 


Attorney General, for the State. 
Me Dugald, for the defendant. 


Nasu, C. J. Upon the authority of the case of Hawkixs 
wy. WALL, 3rd Ird. Eq. 280, we coneur with his Honor in his 
6 
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judgment in this case. There was no payment of the judg- 
ment, by operation of law, upon which the defendant was 
ordered into custody by the Court. 

It is well settled, that where a defendant is arrested, upon 
a ca sa, in a civil suit, and is discharged, by the direction, 
or consent, of the plaintiff, it is in law a discharge of the 
debt, but where he is discharged by operation of law, as by 
an insolvent act or act of bankruptcy, or where he dies in 
prison, or escapes, it is not a-discharge of the debt. Inthe 
case of HAWKINS, a judgment had been obtained against 
him, by the defendant WALL, upon which a capias ad satis- 
faciendum had issued, and under which he was arrested, and 
gave the Sheriff a bond for his appearance in Court. . He 
did appear, and surrendefed himself in discharge of his bail, 
and was not prayed into custody. Subsequently, a fiert facias 
issued against HAWKINS, to collect the judgment. The bill 
was filed to obtain,an injunction, upon the proof of an agree- 
ment alleged to have been made between the plaintiff and 
the defendant, and also upon the ground, that the plaintiff 
had been discharged from custody, by the act and consent 
of the creditor, and that, thereby, the debt was discharged. 

In the opinion delivered by- the late Chief Justice, the 
doctrine is fully discussed, and the principles goverrimg this 
case settled—that where a debtor is in custody, upon final 
process, and escapes, or surrenders-himself in open Court, it 
is no discharge of the debt—and in the latter case it is op- 
tionary with the plaintiff, to pray him into custody or not— 
and if he does not, his rights under the judgment are not 
touched—and the opinion further decides, that it is in the 
power of the Court to order the defendant into custody, and 
if they did so, it would be a new imprisonment under that 
order: we think that case decisive of the one before us, 
upon that point. The first judgment against the defendant 
was not discharged, by his arrest under a ca sa, and his es- 
cape therefrom, by the act of the Sheriff; The State, by 
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its agent, the prosecuting officer, did not assent to it. As 
the judgment was still in force, the Court had a full right to 
order a new capias to issue, and upon the defendant’s 
being brought into Court under it, there was no error in the 
judgment rendered, of which the defendant has a right to 
complain. 

We do not deem it necessary to consider the question of 
the power of the Sheriff, to retake a prisoner, under final 
process, who escapes by his permission. It has no applica- 
tion in this case, as he acted under the precept of a Court 
of competent authority. 

The defendant further insists, that the money due upon 
the judgment had actually been paid to the Sheriff—and 
he showed, that a negro of his had been sold by one Fitz- 
randolph, the deputy of the Sheriff, and that the sale raised 
more modney, by $188, than was necessary to satisfy the 
execution, and that the money was still in the Sheriff's hands. 
Fitzrandoph was then called in behalf of the State, to 
prove that he had paid that surplus to the plaintiff himself. 
The defendant objected to his competency, on the ground of 
interest. ‘The objection was overruled. In this we see no 
error. See York v. Biart, 5th Ma. & Sel. 71—and State 
v. FULENWIDER, 4 Ired. 364—where it is decided, that in an 
action on a constable’s bond, against his sureties, the consta- 
ble was a competent witness for the relator. 

But further, he had no interest in the proceedings ; neither 
he nor his principal, the Sheriff, was a party to the record, 
nor can the judgment be given in evidence against him, in 


any further suit by the Sheriff. 
Judgment affirmed. 
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+ MARY A. RIVES:-0s. GERMAN B. GUTHRIE. 


The words of limitation to an action of slander are to be taken as Lunar 
and not as CALENDAR MONTHS. 


THIS was an action on the case for slanderous words spo- 
ken, tried before his Honor Judge SaunpeErs, at Fall Term, 
1853, of Chatham Superior Court. Pleas: general issue and 
Statute of Limitations. 

The words complained of, were proved to have been spoken 
on the 5th day of August, 1851. The writ on the case was 
issued on the 23rd of January, 1852. The Counsel for the 
defendant insisted, that the words siz months on the Statute 


_ limiting the time in which this action could be brought, must 


be construed to mean six /wnar months. It was agreed by 
Counsel, that the jury might render their verdict, and if 
for the plaintiff, and his Honor should be of opinion, that 
the Statute was a bar, he should set aside the verdict, and 
enter a judgment of nonsuit. A verdict was rendered for 
the plaintiff. 


Upon consideration of the point reserved, his Honor being | 


of opinion with the defendant, set aside the verdict, and gave 
judgmentof nonsuit, according to the agreement,.from-which 
judgment the plaintiff appealed to this Court. 

Winston for the plaintiff. 


Manly, with whom was Miller, argued as follows: 


In our law, is the word month to be taken as lunar or cal- 
endar in Statutes and Judicial proceedings? 

Our conception of time originates in that of motion, and 
particularly in those regular and equable motions carried on 
in the Heavens, the parts which from their perfect similarity 
to each other are correct measures of the continuous and 
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suecessive quantity, called time, with which they are concei- 
ved to co-exist. 

“Month (én Savon, Monath) is from Mona, the moon.—- 
In popular language, four weeks or 28 days are* called a 
month, which consists of one revolution of the moon, or the 
period from one change or conjunction of the moon with the 
sun, to another.” —Webster’s Dictionary. 

The Calendar or Almanac month, consisting of 28, 29, 
30 or 31 days, is an arbitrary or artificial division of time, 
made t» correspond with the 12 signs of the Zodiac. 

This form of civil months, as it pow’exists, was introduced 
by Julius Ceesar. Previously to his day, the civil year was 
divided into 10 months, when July was added in compliment 
to Cesar, and August in compliment to Augustus, and the 
number of days assigned. to the months respectively, 

The rule of the common law is, without exception, to con- 
sider month in Statutes and temporal proceedings a lunar 
month, and for the unanswerable reason given by Blackstone, 
that such mode of computation is “‘ uniform” and not fluc- 
tuating as computing by calendar months would make it, 

Lord CokEsays ‘a month, mensis, is regularly accounted 
in law 28 days, and not according to the calendar month, 
nor according to the solar, unless it be for the account of 
the lapse in a quareimpedit.”” Co. Lit. Lib. 2, ch. 11, see. 202. 

In addition to the authorities heretofore cited, I beg to 
refer you to 1 Steph. Com., 265—2 Black. Com. 141—Com. 
Dig.. Ann. B. 1, M. & 8S. 113—Willes’ Rep. 585—4 Mod. 
tep. 185—1 Strange 446—3 Burrow 1455—Douglass 463 
and 446, 

The English rule is adopted in Georgia. Dudley’s Rep. 107. 

Some of the Encyclopedias derive month from ‘“* Moneo, 
to admonish, because it suggests to the husbandman, without 
human conventionalism and caprice, seed time and harvest. 


Nasu, ©. J. The case involves the question, not yet de- 
cided in this Court,. whether, where a Statute makes use 
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of the words “months,” a lunar or a calendar month js 
meant. The action is for slanderous words. The Statute 
provides that in all such cases the action must be brought 
in six moths after the words spoken, and not after. The 
Statute being pleaded, ifa lunar month is meant, the actiér 
is barred: if a calendar, it isnot: and this is the only qu 
tion before us. Rev. St. Ch. 65 Sec. 3. ee! 
In deciding the question, our attention is naturally drawn 
to the history of the division of time into years, monthsand 
weeks. The latter is of Divine institution, being the time 
employed by the Creator of all things, in the creation of 
the world, and marked by him, by a command, tokeep holy 
the seventh. The other two divisions are of man’s inven- 
tion. It was early discovered, that they were necessary: 
dbservation pointed out, that the apparent course of the sun 
around the earth occupied a period of a little more than’ 
three hundred and sixty-five days. The changes of the 
moon, which were observed to occur every twenty-eight days, 
naturally suggested the division of months. Among the 
old Romans, their first king, Romulus, divided the year into 
ten months, giving to four of them thirty days, and to the 
rest thirty-one. It was soon discovered, that this did not 
answer; there were not days sufficient for the sun to perform 
his circuit, and he inserted as many days as were necessary 
to bring it up to the year succeeding. His successor abol- 
ished this method, and added two new months, to wit: Jan- 
uary and February. Thus the year was made to consist of 
twelve months, numbering three hundred and fifty days, and 
to make it agree with the solar period, intercalation—that 
is, inserting days, was resorted to, and they were intrusted 
to the Pontifex Maximus, whose duty it was, on the first of 
every month, to proclaim (calare) the month, with the festi- 
vals oceurring in it, and the time of the new moon. From 
the verb “calare” originates the word “calendar,” which 
means the division of time into years, months, weeks and 
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days, and a register of them. Our almanac is an instance 
of it. In consequence of the mistakes and negligence of 
the Pontifex Maximus, great confusion ensued in the recur- 
rence of the festivals, which was endeavored to be rectified 
by Julius Cesar, by introducing two new months, between 
November and December, so that the year contained four- 
teen months. His system continued until 1582, when 
Gregory 13th introduced what is called the new style, and 
is still in use under the name of the new, er Gregorian Calen- 
dar. The calendar of the Romans had a peculiar arrange- 
ment: they gave particular names to three days of the 
month; the first was called the calends. In the four 
months of March, May, July, and- October, the seventh day 
was called the nones, and, in the others, the fifth was called 
the nenes ; and in the four former, the fifteenth days were 
called the tides, and in the rest, the thirteenth were thus 
called. ‘ month is the twelfth part of a year, so called 
from the :200n, by whose motion it was regulated, being pro- 
perly the time in which the moon runs through the Zodiac. 
A solar month is the time in which the sun runs through one 
entire sign of the Ecliptic, the mean quantity of which is 
thirty days, ten hours, twenty minntes, and five seconds, 
being one-twelfth of the time composing the whole year, 
the length of the lunar months being now twenty eight days. 
The Romans used the Jatter in their computation of time. 
Co. Litt.135 b. Thus we have seen the difference between 
the solar and the lunar months. It is somewhat remarkable, 
that the computation of time, under the same government, 
should be different in the different Courts. In the temporal 
Courts of England, a month is usually considered to meana 
lunar month; in the ecclesiastical, solar or calendar. 1st 
Black. Rep. 450; 1M. & S. 111; 1 Bing. 307; and, in 
general, when a Statute speaks of a month, without adding 
calendar or other words, showing a contrary intention, it 
shall be construed a lunar month of twenty-eight days. 6 
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Term. Rep. 224; 3 East 407; 1 Bing. 307. Where a deed! 
speaks of a month, it shall be intended a lunar month, unless 
it can be gathered from the context that it was intended to 
be solar; 1 M. & S. 111; Com. Dig. Ann. B. Cro. Ja. 107, 
and so in all other contracts, (4 Mod. 185; 1 Stra. 448,). 
unless it be proved that the different departments of trade, 
which the contract concerns, is, that bargains of that nature 
are made in reference to solar months; (1 Stra. 652; 1 M. 
& 8. 111,) and so in billsof exchange and promissory notes, 
the custom of trade has established that a month, mentioned 
in them, shall be construed a solar month. 1 Br. & B,.187; 
2 Bl. Com. 112, in note. . 
The argument before us was marked with great ability, 
by both the eminent gentlemen on each side who conducted 
it. On the part of the plaintiff, it was urged that, from the 
context of the act of Limitations, it was evident that solar 
or calendar months were intended, and I confess 4 was at 
first struck with the force of the suggestion; but, upon a 
careful examination of the act, my first impression was 
removed. In the act, in limiting the time within which the 
different actions shall be brought, they uniformly refer to 
the solar year. Thus, actions of account, case, detinue, &e., 
are to be brought within three years next after the cause of 
action accrued, and actions of trespass vi et armis, &e., within 





one year; and we have seen that, when a Statute uses the 
term year, that it means a whole year, or the time necessary 
to complete it, to wit, the three hundred and sixty-five days, 
and the fractions; and it is said that, as the limitations re- 
ferred to a solar division of time, to make the act consistent, 
we must construe the limitation of actions for words spoken, 
which immediately succeeds that for violence, as referring 
to solar months. We do not concur in this construction: 
we are bound to give to words, when used in a Statute, the 
meaning attached to them at common law, unless the act 
shows that they were not so intended, and a strong argument 
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is derived from the fact, that, in limiting the time within: 
which actions for slander are to be brought, the phraseology 
is altered to months. Why was this done? Another and 
a familiar mode of expression might have been used, which 
would have kept up the idea running through the preceding 
clauses of the same section, as half a year, in which the 
term year means a solar. The expression half a year 
would have carried with it the idea that the Legislature 
meant half of that time. But they have used an expression 
well known to the common law, and it must be presumed 
that they intended it to be read in that sense. 

His second objection was, that the words “six months” 
must be read in connexion with the popular meaning of the 
phrase, and it was said that, in this State, few of the 
mass of the people know anything about lunar months ; but 
they, uniformly, in speaking of months, mean the calendar 
month. “Several English anthorities are cited to sustain the 
position. But it must be borne in mind, that they all recog- 
nize the common law rule, that a Statute month is a lunar 
month, and that in them all, it is not controverted, but that 

‘there was a common understanding, directing the construc- 
tion upon this question. The only American case directly 
in point, is that cited by plaintiff’s counsel, to sustain his 
position, of ALsTon v. ALSTON, 2 So. Car. Const. Rep. 604-8. 
That case does fully sustain him. We are always gratified 
when the decisions of our sister States are brought to our 
notice, upon any legal point before us. Though not autho- 
ritative, they are in general safeguards to a correct decision, 
as being ‘the opinions of men whose position and learning 
entitle them to the highest respect. When we are not 
satisfied With the reasons assigned, we feel that we are not 
trespassing upon any duty, in not accepting it as decisive. 
We confess we are not satisfied with that opinion. The 
reasoning in it, (and so it is in the English cases referred 
to,) is built upon an assumption we cannot make. We can- 
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not say that there is such a general understanding in this 
State. By the defendant it is denied: He insists thatthe 
common farmers of the country are familiar with the dis- 
tinction ; that every farmer, who owns cattle, knows that the 
period of gestation is reckoned in lunar months, counting 
twenty-eight days to the month, and that every midwife 
knows the same as to the human family. In our Statute of 
Descents, the seventh rule limits the descent to posthumous 
children, to their being born within ten months from the 
death of their parent. It never has been questioned, we 
believe, that the ten months mentioned in that Statute refers 
to lunar months, as being the time of gestation. If we are 
asked, “is the intelligent portion of the people of North 
Carolina, in general, ignorant of what is meant by a lunar 
month,” we cannot say so. If referred to our belief on the ' 
subject, we say, we do not so believe, and that they do know 
much more about it than they do about. “‘the trial by bat- 
tle,” (referred to in that case.) Popular or general opinion 
on the question cannot controlthe commonlaw. In Georgia, 
- a decision has been made, differing from that in South Caro- 
lina, Dudley’s Rep. 107, and we see that in New York the * 
Legislature has established the solar as the Statute month: 
This is evidenee that that Legislature found it was necessary 
to alter the common law, and that something more than com- 
mon belief was required. If Mr. BLACKSTONE was in an 
error, hg erred in company with some of the highest names 
known to the law. Lord Coxr, book 2, ch. 11, sec. 302, 
says, “‘the month is regularly counted in law 28 days, and 
not according to the calendar month, unless it be for the ac- 
count of a lapse in a guare impedit.” This we consider the 
doctrine of the common law, and binding upon the Court, 
until it shall please the Legislature to alter it. We claim 
no such power. We think it right and proper, because, in 
its workings, we see it more in alliance with the rules of 
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nature, and because it is more uniform in its measurement of 
time than the calendar month. 






Judgment affirmed. 






JOUN McRAE vs. MATTHEW N. LEARY, EX’R. 










To take a debt, claim, or demand, out of the operation of the Statute of 
limitations, there must be a promise, either express or implied, to pay 
a certain and definite sum, or an amount capable of being reduced to a 
certainty, by reference to some paper, or by computation, or in some 
other infallible wode, not depending on the agreement of the parties, or 
the finding of arbitrators, or a jury. 

A judgment for costs-under Act of Assembly, Rev. Stat., ch. 4, sec. 9, isa 
matter of discretion with the Court below, and cannot be revised in this 












Court. 

(Peesies v. Mason, 2 Dev. 367. Smattwoop v. Smatuwoop, 2 Dev. and 
Bat. 330. Rainy v. Link, 3 Ired. 376. Suerrop v. Bennett, 8 Iredell 
309. Smirn v. Leerrer, 10 Ire. 86. Moore v. Hyman, 13 lred. 272: Suaw 
v. ALLEN, Bus. 5S. MeBrive v. Gray, Ibid. 420. Hoximes v. Jonnson, 
11 red. 55,—cited and approved.) 









Tus is an action of AssuMpsit for goods sold and deliy- 
ered, commenced in the County Court of New Hanover, car- 
ried by appeal to the Superior Court, and tried before his 
Honor Judge Srrtie. Plea: Statute of Limitations, Upon 
the trial, the plaintiff introduced one Stephen D. Wallace, 
as a witness, who testified that he was at the time of the 
sale and delivery of the goods a book-keepex for the plain- 
tif, and delivered the same to the defendant’s testator at 
various times, from the month of October 1843, to June 
1846. 

On the trial, the book of the plaintiff was produced, con- 
taining the amount, and the said witness further testified, 
that a few days before the death of the defendant's testa- 
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tor, which occurred in June 1846, he and the testator were 
on the slide of the plaintiff’s mill, when the testator said to: 
the witness, “‘mry account has been handed in. I owe John 
McRae a large amount of money, and am afraid he is’ get- 
ting uneasy, but as soon as I finish the building I am now 
working on, I will call and settle it.” The witness did not 
see the account, or accounts which had been handed the 
defendant, and therefore could not saythat they correspon- 
ded with the account stated in the books. The account as 
appeared by the books was $980, of which 312 72-100 was 
not barred by the Statute. 

The plaintiff's counsel asked the Court to charge the jury, 
that if they believed the testator, when he used the ex- 
pression “my account,” meant the account which had been 
handed him by the plaintiff, and said “I will settle it,” 


‘thereby meant he would pay it, that it was such a pro- 


mise as would take the case out of the operation of the 
Statute, with the aid of the maxim, “ Jd certum est, quod 
ecertum reddi potest, though no account was present and no 
amount named.. 

The Court charged the jury that they would find their 
verdict from the testimony, and the witness stated that he 
did not see or know the amount of the account, and if his 
testimony did not satisfy them, that the defendan? in his 
conversation with the witness, referred to the amount of the 
account of the plaintiff’s books, his testimony would not 
take the case out of the Statute. The Court farther re- 
marked, that the jury, as honest men, would require testi- 
mony to establish a fact before they would find it. 

The jury rendered a verdict for the plaintiff for the 
amount of the account recovered in the County Court, 
which was the amount not barred by the Statute of Limita- 
tions, with interest up to this: time. Rule for a new trial: 
Rule discharged. Plaintiff prayed an appeal to the Su- 
preme Court, which was granted. On motion of the defen- 
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dant’s counsel, the Court gave judgment againt the plaintiff 
for the cost of the appeal from the County Court. 


Troy, for the plaintiff. 
D. Reid and Winslow, for the defendant. 


Batr1z, J. It may now be considered to be a well estab- 
lished principle in this State, that to take a debt, claim, or 
demand out of the operation of the Statute of Limitations, 
there must be a promise, either express or implied, to pay a 
certain and definite sum, or an amount capable of being re- 
duced to a certainty by reference to some paper, or by com- 
putation, or in some other infallible mode not depending on 
the agreement of the parties, or the finding of arbitrators, 
or a jury. Prrsies v. Mason, 2 Dev. 3867. SMALLwoop 
v. SMALLWoo, 2 Dev. and Bat. 330. Rainy-v. Lrykx, 3 
Ired. 376. SuHerrop v. Bennet, 8 Ired. 309. Smrru v. 
Leeper, 10 Iredell 86. Moore v. Hyman, 13 Iredell 272. 
Suaw v. ALLEN, Bus. 58. -McBripe y. Gray, Ibid. 420. 

This principle seems to have been fully understood, and 
was correctly applied by his Honor in his charge to the jury. 
The declarations made by the defendant's testator to the 
witness Wallace, referred either to the account standing 
against him on the plaintiff ’s books, or to the account which 
he said had been handed in. Whether the reference was 
to the one or the other, was a question of evidence for the 
jury, and it was properly submitted to them as each. If the 
account on the books was referred to, then the promise to 
settle it was a promise to settle and pay an account which 
was capable of being reduced to a certainty, and in that_ 
case, the jury were told that the bar of the Statute would 
be repelled. But if the account handed in were meant, 
then, as that account was not produced and _there was no 
evidence of its amount, there were no means of ascertaining 
.it by computation or otherwise, and the jury were instructed 
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that there was nothing to prevent the operation of the Sta- 


tuté upon that part of the account, which had been con- © 


tracted more than three years before the commencement of 
the suit. The latter part of the eharge to which the plain- 
tiff excepts seems to me to be directly within the principle 
above set forth, and of course must be sustained. 

The judgment against the plaintiff for the costs of the 
appeal was a matter of discretion with the Judge of the 
Superior Court, (1 Rev. Statute, ch. 4, sec. 9,) and conse- 
quently we cannot revise it. See HoLmes y. JouNson, 11 
Iredell, 55. 

The judgment must be affirmed 


WHITLEY McKONKEY & CO. vs. 8. F. GAYLORD. 


A witness who has had business correspondence with an individual un- 
known to him, who has yritten letters to him, and has received answers 
in reply, and swears that ih this way he has acquired a knowledge ot 
his signature, though not of his general hand writing, is competent to 
testify to such signature. 

The Court has no right to pronounce upon the force and effect of evidence, 
because it is contained in an affidavit for a: continuance, which is ad- 
mitted by the opposite’party to be true. 

THIS was an issue of FRAUD under the Statute upon the 
return of a ca sa, tried before his Honor, Judge E..is, at 
Fall Term, 1853, of Washington Superior Court. 

Among other specifications, was one for concealing money 
beyond ten dollars in amount. 

It was proved by the plaintiff that a certain amount of 
money had been received by the defendant shortly before 
the issuing of the ca sa. In order to show that he had 
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honestly disbursed this amount, the defendant offered a pa- 
per in writing, signed by a person living in the city of New 
York : a witness (Mr. King) was called. to prove the signa- 
ture, and upon the enquiry as to his qualification, he stated, 
that he had had business correspondence with the signer ; 
that he had written letters to him and had received letters 
in reply, and in this way had acquired a knowledge of his 
signature, but not of his general hand writing. The plain- 
tiff objected to the admission of this witness, as not being 
qualified to prove the signature in question; but his Honor 
held the witness was competent, and he was accordingly ex- 
amined. 

The following statement was filed by the plaintiff’s coun- 
sel, in lieu of an affidavit for a continuance, and admitted 
by defendant: 

“Attorney, for the plaintiff, states, that he expects to 
prove by J. H., an absent witness, that he has frequently 
seen the defendant with more than ten dollars in his posses- 
sion: that he has seen him at the card table frequently bet- 
ting money, in which the rules of the game were cash: that 
the defendant frequently won and lost considerable sums of 
money.’ Endorsed, “admitted to be read by defendant as 
proof.” 

In submitting the cause to the jury, the plaintiff’s coun- 
sel asked his Honor to instruct the jury : 

1s. That an admission was contained in the statement 
filed, that the defendant possessed more than ten dollars 
beyond what the law allowed, and he thereby concealed as 


charged in one of the issues. 
2nd. That the statement was an admission that he had 


more money than ten dollars during the pendency of this 
suit, beyond what the law allowed him. 

8rd. That it was an admission, that shortly before the 
bringing of this suit, or shortly thereafter, or during the 
pendency of the same, he was possessed of more money than 
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‘ten dollars beyond what the law allowed him, and was bound 
to surrender it up, and that the retaining of it was a con- 
alment. 

“* The Court refused the instructions.as prayed for, and told 
the jury that without undertaking to intimate to them the 
force and effect of the evidence, it was submitted to them 
in the language in which it had been written down in the 
statement, and that they should give it such weight as they 
thought it entitled to, in showing that the defendant con- 
cealed money since the beginning of these proceedings, and 
the issuing of his notice to the plaintiff. That if they were 
satjsfied that the defendant had in possession, since that 
time, the money referred to in the statement, or any other, 
and that he made no disclosure thereof in his schedule, then 
they should find the fraudulent concealment as charged in 
the issue. 

Verdict for the defendant. Rule for a new trial; rule 
discharged. Appeal. 


mJ 


on -_ a, ——__ _. a>, 2 


No counsel for the plaintiff. 
Heath and Smith, for the defendaut. 


Nasu, C. J. There is no error in the ruling of the Court 
below, or in admitting the testimony objected to: As to the 
latter, the testimony of Mr. Kelly was clearly competent. 
The rule, as stated by Mr. StaRkK18, in his Treatise on Evi- 
dence, 2 vol., p. 372, is, that the witness must either have 
seen the party write, or have obtained a knowledge of the 
character of his writing, from a cdrrespondence with him 
upon matters of business, or from transactions between 
them, such as having paid bill of exchange for time, for 
which he has afterwards accounted. The witness. testified 
that he had corresponded with the merchant in New York, 
whose signature was to be proved, by writing to him and 
receiving letters from him, and in this way he had acquired 
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a knowledge of his signature. The objection was, “the yit- 
ness had not shewn himself qualified to speak of it.” It is 
within one of the above modes stated, whereby the compe 
knowledge may be acquired, and the witness professed , 
that way, he had acquired his knowledge of the signature. 
The other portion of his testimony might enable the jury to 
give the whole its proper weight, which was submitted to 
the jury as belonging solely to them. See Dor on dem of 
Mupp v. SuckEeRMAN, 31 E. C. L. R. 406. Popz v. Askew, 
Ist Ired., 16. Stare v. Harris, 5th Ired. 287. Gor- 
pon v. Price, 10th Ired. 385. 

His Honor’s charge upon the statement made a part 
of the case, and was correct. That statement was entirely 
too vague and uncertain, as to the period when the defen- 
dant was seen in the possession of the money: Whtther, 
before the writ in the case issued: or before he was arrested 
under the ca sa: or during the pendency7of the inquiry 
under the issues: or when it is simply a statement, that 
the defendant had been seen gambling, and to possess more 
than ten dollars. The statement could not aid the jury in 
coming to any conclusion, as to the time when he was so 
seen in possession of the money. If such testimony was 
sufficient to deprive a defendant of the privilege intended 
by the Legislature, in the act under which the proceedings 
are had, it would hold out to him a false hope; for it embra- 
ces the whole life of the defendant. In every such issue the 
plaintiff is the actor, he charges a fraudulent concealment 
by the defendant of his property, and he must prove it; he 
must, in the language of his Honor, “show that the defen- 
dant concealed the money since the beginning of these pro- 
ceedings.” Noman can be expected to account for every 
trifling sum of money, which may have been in his posses- 
sion at an indefinite period of time. 





Judgment affirmed. 
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REUBEN PENDLETON os. WARREN H. DAVIS. 


. 3 
The fact, that a blow was given in the presence of a Court, in se&sion, 


may be given in evidence, in aggravation of damages, though the get 
might have also been punished by the Ceurt, as a contempt. 
A verdict for $100, as actual damages, and $1,000 as exemplary dama- 


ges, is good. ‘ 
(McAvuuay v. Burxueap, 13 Ired. 28, cited and approved.) po 

Action of Trespass, AssauLt and Battery, tried be- 
fore his Honor Judge Euuis, at the Fall Term, 1858, of 
Pasquotank Superior Court. ) , 

The battery complained of, was a blow inflicted upon the 
head of the plaintiff with a stick, and was made in the 
Court. It ensued upon the occurrence of an angry conver- 
sation between the parties, and no justification was alleged. 

Evidence was offered to show that the defendant was a 
man of large property, worth from seventy-five to a hundred 
thousand dollars. This was tendered with a view to the en- 
hancement of damages. The Court was asked by the plain- 
tiff’s cousel, to instruct the jury, that the circumstance of 
the injury’s being inflicted in the Court House, during the 
session of the Court, might be considered in the question of 
exemplary damages. The reception of the evidence was 
objected to by the defendant’s counsel, but received by the 
Court ; and his Honor also instructed the jury as requested 
by plaintiff’s counsel, that the pecuniary ability of the de- 
fendant, as well as the place and attendant circumstances, 
might be considered by them upon the question of damages, 
and the defendant’s counsel excepted for error in the re- 
ception of the evidence, and in the instructions given by 
the Court. 

The verdict was for “$100 actual damages, and.$1,000, 
as exemplary damages.” 

Judgment and appeal to the’ Buperior Court. 
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Pool and Smith, for the plaintiff. — , 
Moore, for the defendant. : 


PEARSON, J. It is admitted, that the jury were at liberty 


to give exemplary damages. The objections to the charge 
are met by the case of McAuLay v. BurKHEAD, 13 Ired. 
Rep. 28: “To enable juries properly to exercise this dis- 
eretion, it is necessary to put them in possession of all the 
facts and circumstances connected with the parties, as well 
as the act;” “a thousand dollars may be a less punishment 
to one man than a hundred dollars to another.” 

It is said, that the circumstance, that the blow was given 
in the presence of the Court, should not have been left to 
the jury, because the defendant was liable to be fined for 
that, as a contempt, and if the jury could also take it into 
consideration, he would be punished twice for the same 
thing. Upon the same ground, it might be insisted, that a 
jury could not give exemplary damages when a defendant 
was liable to an indictment; yet, it is well settled law, that 
a jury may give exemplary damages in such cases. No 
doubt the Court, in imposing the fine, would take into con- 
sideration the fact, that exemplary damages had been re- 
eovered. In several cases the proceedings in indictments 
have been stayed until it was ascertained what would be 
the recovery in the civil action. 

It was also insisted, that no judgment could be rend 


usual form, but it is in effect for $1,100, as damages, and 
the jury go on unnecessarily to disconnect and say $100 is 
for actual damages, and $1,000 is for exemplary damages. 
This is surplusage, and comes within the application of the 
rule, utile per inutile non vitiatur. In assumpsit for a liqui- 
dated account, the proper finding is, ‘‘ who assess the plain- 
tiff’s damage at $1,100, of which sum $1,000 is principal 
money, and $100 by way of interest.” But a finding, “who 
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assess the plaintiff's damage to $1,000 for principal 
money, and $100 for interest,” would in fact be assessing 
the damages at $1,100, and although not formal, would be 


sufficiently certain. 
Judgment affrmed. : 


JOHN DOZIER vs. WILLIAM N. GREGORY. 


The husband of a tenant in dower is not liable for mere permissive,waste, 
after the death of his wife, and the surrender of his possession. 

The husband of a tenunt in dower, who removes a house from the premi- 
ses, is liable in an action in the nature of waste, even after the death of 
his wife, though he may have built the house himself 


AcTIoN on the case, in the nature of wasts, tried before 
his Honor Judge SaunpDeErs, at the Camden Superior Court, 
Spring Term, 1853. 

The plaintiff showed title to the premises by descent from 
Malachi Dozier. Dower had been assigned to the widow of 
his ancestor by metes and bounds, including the building 
in relation to which this action was brought. The widow 
of Malachi Dozier, after this assignment, intermarried with 
the defendant, who took possession of the premises, and 
continued to occupy them until the death of his wife, which 
occurred just before the bringing of this suit. The defend- 


| ant, during his occupancy, removed a small house used as a 


poultry house, worth about five dollars, which the defendant 
had placed upon the premises after he came into possession, 
There was a small house on the land used_for the same pur- 
pose when the defendant entered. 

There was also on the premises a dwelling house, built in 
1800, which the defendant occupied during the life of his 
wife. This had been thoroughly repaired in 1825, except 
that the shed could not be prevented from leaking. Upox 
this house the defendant did no repairing during his ocew- 
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pancy, and it was in a worse condition when ‘he gave it’ up 
than when he took possession. Many of the window sills. 
both above and below, were decayed; the floors also were 
decayed ; one window was suffered to remain without glass 
for some time before, and up to the time of surrendering the 
possession, through which the rain drove in and contributed 
to the rotting of the floors, though this was chiefly caused 
by the leaking of the shed roof. This building would have 
been much more valuable if it had been repaired in proper 
time. There were two old kitchens on the premises, which 
were out of repair at the death of Dozicr, upon neither of 
which was any repairing done by defendant, and they con- 
tinued from decay to decline in value until he gave up his 
possession. One of these had become entirely useless, and 
the roof connecting the other with the dwelling house had 
been blown down in a storm. The decay in these kitehens 
had been genera’, and was produced by natural causes.— 
There were also on the premises stables and a quarter kitch- 
en, which were in a better state of repair when the defendant 
surrendered possession than when he tookxit. 

The defendant was married to the widow in 1837, and 
had possession up to a short period before the bringing ‘of 
this action. Malachi Dozier died in 1835. , 

Ist. It was contended by the defendant that no action 
would lie against him, after the death of his wife, for waste 
done in her lifetime. 

2d. That he was not liable for permissive waste. 

3d. That he was not liable for waste in removing the hous«- 
which he had put upon the premises. 

The Court instructed the Jury that, notwithstanding the 
last two objections raised by the defendant, the plaintiff 
was entitled to recover. The first question raised by the 
counsel he reserved. 

The Jury rendered a verdict for the plaintiff. 

Upon consideration of the question reserved, his Honor 
Judge SAUNDERS gave it as his opinion that the plaintiff 
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eould not recover. The verdict was set aside, and a non- 
suit entered. Appeal by the plaintiff. 


* Poole, Heath and Hines for the plaintiff. 
Smith for the defendant. 


Battie, J. An interesting question has been discussed 
by the English elementary writers, whether a tenant ‘it 
dower, or other tenant for life, is liable for mere permissive 
waste. The argument in favor of the liability is well sum- 
ed up by Mr. Bell, in his work on the law of the property of 
Husband and Wife, page 304, as follows: “Whether @ 
dowress is liable for waste permitted by her, has been 
doubted. A suggestion in one of Hargrave’s notes to Co. 
Litt. 57 a. n. 1, whether tenant im dower was liable only 
for active, and not for permissive waste, gave rise to a dis 
cussion in Roper, vol. 1, p. 421, to show that she is liable 
for both ; ‘and of this there seems so little room for doubt, 
a8 hardly to justify the uncertain state in which that author 
leaves the question. Previous to the statute of Gloucester, 
6 Ed. I, ch. 5, a prohibition of waste lay against a tenant in 
(dower or by the curtesy, while it did not lie against ten- 
ant for life, or years, or at will, by agreement of party. 
The distinction in the two cases arose from this: that, in the 
latter, the tenant comes in by the act of the lessor, who 
might stipulate beforehand that no waste should be done: 
whereas, in the former, the tenant comes in by act of law, 
and without the power of him in the reversion to make any 
such stipulation. Co. Litt. 546. In the books where this 
is laid down, no distinction is made between active and per- 
missive waste. Then comes the statute of Marlbridge, 52 
Hen. 34, ch. 23, which forbade fermors to make waste du- 
ving their terms, followed by the statute of Gloucester, 
which gave a writ of waste against tenant for life or years, 
as well as tenant in dower, still without making any dis- 
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tinction between the two kinds of waste, and omitting men- 
tion of tenants at will. Littleton, sec. T1, says that tenant 
at will is not bound to “sustain or repair the house, as ten- 
ant for years is tyed ;” and in in Co. Litt. 53 a., where the 
liabilities of tenant by the curtesy, in dower and for life and 
, years, are treated of, instances are given of permissive waste. 
Coke, therefore, puts all these tenants in the same category ; 
and Rolle, 816, pl. 36, 37, says “that an action would lie 
against a lessee for permissive waste. As, therefore, the 
tenant in dower has always been liable at common law for 
permissive waste, even while tenants for life or for years 
were not liable until the statute of Gloucester made them so, 
and as these tenants unquestionably are liable, ever since 
the statute, for permissive waste, there seems no reason to 
doubt that the situation of tenant in dower is not better in 
this respect than that of these tenants; more especially as 
there is the same principle why she should be liable for per- 
missive as for attual waste. Since the heir cannot enter 
upon her to make repairs, he may suffer as much damage by 
her permissive as he would by her actual waste.” 

The reasons for the contrary opinion are forcibly sta- 
ted by Mr. Chitty, in his General Practice, page 386.— 
‘Tenants for life, unless expressly dispunishable for waste, 
are liable for any actual or wilful waste; as cutting trees, 
otherwise than for repairs, or altering buildings or land, or 
destroying hedge-rows. The statute of Marlbridge and the 
statute of Gloucester are the only statutes relating to waste. 
The first enacts, sec. 2, “also fermors, during their terms, 
shall not make waste, sale nor exile of house; woods and 
men, nor of anything belonging to the tenements that they 
have to ferm, &c. ; which thing, if they do, and thereof be 
convict, they shall yield full damage, and shall be punished 
by amerciament grievously.” The statute of (Gloucester 
enacts that “a man shall have a writ of waste in the Chan- 
cery against him, that holdeth by law of England (i. e. ten- 
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could not recover. The verdict was set aside, and a non- 
stit entered. Appeal by the plaintiff. 


“Poole, Heath and Hines for the plaintiff. 
Smith for the defendant. 


Battie, J. An interesting question has been discussed 
by the English elementary writers, whether a tenant ‘in 
dower, or other tenant for life, is hable for mere permissive 
waste. The argument in favor of the liability is well sum- 
ed up by Mr. Bell, in his work on the law of the property of 
Husband and Wife, page 304, as follows: “Whether a 
dowress is liable for waste permitted by her, has been 
doubted. <A suggestion in one of Hargrave’s notes to Co. 
Litt. 57 a. n. 1, whether tenant in dower was liable only 
for active, and not for permissive waste, gave rise to a dis 
cussion in Roeper, vol. 1, p. 421, to show that she is liable 
for both ; and of this there seems so little room for doubt, 
as hardly to justify the uncertain state in which that author 
leaves the question. Previous to the statute of Gloucester, 
6 Ed. I, ch. 5, a prohibition of waste lay against a tenant in 
dower or by the curtesy, while it did not lie against ten- 
ant for life, or years, or at will, by agreement of party. 
The distinction in the two cases arose from this: that, in the 
latter, the tenant comes in by the act of the lessor, who 
night stipulate beforehand that no waste should be done: 
whereas, in the former, the tenant comes in by act of law, 
and without the power of him in the reversion to make any 
such stipulation. Co. Litt. 546. In the books where this 
is laid down, no distinction is made between active and per- 
missive waste. Then comes the statute of Marlbridge, 52 
Hen. 34, ch. 23, which forbade fermors to make waste du- 
ring their terms, followed by the statute of Gloucester, 
which gave a writ of waste against tenant for life or years, 
as well as tenant in dower, still without making any dis- 
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tinction between the two kinds of waste, and omitting men- 
tion of tenants at will. Littleton, sec. T1, says that tenant 
at will is not bound to “sustain or repair the house, as ten- 
ant for years is tyed ;’’ and in in Co. Litt. 583 a., where the 
liabilities of tenant by the curtesy, in dower and for life and 
_ years, are treated of, instances are given of permissive waste. 
Coke, therefore, puts all these tenants in the same category ; 
and Rolle, 816, pl. 36, 37, says “that an action would lie 
against a lessee for permissive waste. As, therefore, the 
tenant in dower has always been liable at common law for 
permissive waste, even while tenants for life or for years 
were not liable until the statute of Gloucester made them so, 
and as these tenants unquestionably are liable, ever since 
the statute, for permissive waste, there seems no reason to 
doubt that the situation of tenant in dower is not better in 
this respect than that of these tenants; more especially as 
there is the same principle why she should be liable for per- 
missive as for actual waste. Since the heir cannot enter 
upon her to make repairs, he may suffer as much damage by 
her permissive as he would by her actual waste.” 

The reasons for the contrary opinion are forcibly sta- 
ted by Mr. Chitty, in his General Practice, page 386.— 
‘Tenants for life, unless expressly dispunishable for waste, 
are liable for any actual or wilful waste; as cutting trees, 
otherwise than for repairs, or altering buildings or land, or 
destroying hedge-rows. The statute of Marlbridge and the 
statute of Gloucester are the only statutes relating to waste. 
The first enacts, sec. 2, “also fermors, during their terms, 
shall not make waste, sale nor exile of house; woods and 
men, nor of anything belonging to the tenements that they 
have to ferm, &c. ; which thing, if they do, and thereof be 
convict, they shall yield full damage, and shall be punished 
by amerciament grievously.” The statute of Gloucester 
enacts that “‘a man shall have a writ of waste in the Chan- 
cery against him, that holdeth by law of England (i. ¢. ten- 
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ant by curtesy,) or otherwise, for term of life or for term 
of years, or a woman in dower, and he which shall be at- 
tainted of waste, shall lose the thing which he hath wasted, 


and moreover shall recompense thrice so mueh as the waste, 


shall be taxed at.” It is submitted that. both these acts 
only apply to welful or voluntary waste, and do not extend 
to mere permissive waste. Mr. SERGEANT WILLIAMS, in his 
valuable edition of Saunders—1 Saund. Rep. 323, b. n. 75 
2 Saund. 259. n. 11—misstates this. enactment, as if it ex- 
pressly gave an action of waste, or im case against any lessee 
for life or years, guilty of permissive waste, as if he permit 
an house to be out of repair, unless it was ruinous atthe 
time of the lease ; (although the act speaks only of forfeit- 
ure of the thing that he wasted, with treble damages ;) and 
he refers to elementary works as proving that the statute 
extends to permissive as well as voluntary waste, and he 
insists that the statute extends to tenants from year to year, 
or even half a year; but the subsequent editers, in their 
learned and accurate notes, have questioned the lattef 


opinion, at least as regards tenant from year to year, and , 


and also as regards lessee for years, under a lease not con- 
taining any covenant to repair. 1 Saund. Rep. 323, b. note 
(x,) and 2 Saund. 252, a. note (b.) And it seems question- 
able whether the statute of Gloucester extends to any case 
of mere permissive waste, and, indeed, whether a tenant for 
life is liable to any penalty, forfeiture or action for merely 
neglecting to repair, unless he be under express directions 
or agreement to do so. HEARNE vy. Bensow, 4 Taun, 764; 
Jones vy. Hitt, 7 Taun. 392; 2 Eng. C. L. Rep. 149. 

It is unnecessary for us to decide this disputed question ; 
but as the material parts of the statutes of -Marlbridge and 
Gloucester are re-enacted in this State, (see Rev. Stat. ch. 
119, sec. 1 & 3,) and the action of waste has been held to be 
in force here, (BALLENTINE v.*PAYNER, 2 Hay. 110, Brient 
v. Witson, Conf, Rep. 24, and Browne v. Buick, 3. Mur. 
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511,) we have thought it would not be altogether useless to 
call the attention of the profession to the subject. 

The action of waste, which was founded upon privity of 
estate, and could only be brought by the owner of the inhe- 
ritance against his immediate ‘enant for life or years, is now 
very seldom used, and has given way to a more easy and 
general remedy, to wit, an action on the case in the nature 
of waste. WILLIAMS v. LANrER, Busb. 30; 1 Cruise Dig. 
124; 2 Saund. Rep. 252, note 7. The present is an action 
of the latter kind, in which the plaintiff declares in two 
counts, ‘he first for permissive, and the second for voluntary 
waste, against the husband of a tenant in dower after the 
death of his wife. We are clearly of opinion that the first 
count cannot be sustained. The liability of the husband 
(if liable at all for permissive waste,) was incurred by his 
marriage, and ceased with it. It is weil known that his 
liability for his wife’s debts cannot be enforced against him 
after her death, except as administrator, for assets which he 
receive | in that capacity. So for her devastavit as execu- 


trix or administratrix, whether committed before or during’ 


coverture, he is not liable at law after the coverture ceases; 
though the rule in some cases is different in Equity, where 
thé devastavit is committed during coverture. See Bell on 
Prop. of H. & W., 46 & 47, and the cases there cited, (67 
Law Lib.) There is no principle upon which the case of 
permissive waste can be distinguished from this. In TURNER 
v. Buck, 22 Vin. Abr. 523, Lord Cowper says, “ that, 
without some particular circumstance, there is no remedy at 
Law or Equity for permissive waste, after the death of the 
particular tenant ;” and we say, a fortiort, not against the 
husband of a particular tenant after her death. 

The question remains, whether the action can be sustained 
upon the count for voluntary waste; and we are decidedly 
of opinion that it can. It is true that it is said in CLIFTON’s 
case, 5 Coke’s Rep. 85, “that if a woman, tenant for life, 
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takes husband who commits waste, and the wife dies, the hus- 
band shall not be punished for this waste.” But that was an 
action of waste on the statute of Gloucester, and the reason 
given for the decision was, “that the husband had not any 
estate for life in the land, but the wife had the estate for 
life, and the husband had it only in her right, and so she is 
not within the said act.’’ The action on the case in the na- 
ture of waste differs, in several particulars, from the action 
of waste. Thus it may be brought by the person in remain- 
der or reversion for life or years, as well as in fee; and it 
may be brought by the owner of the inheritance against a 
stranger who commits a trespass upon the land, during the 
term of the particular tenant. 2 Saund. Rep. 252, n T— 
Cru. Dig. 124—WiuiaMs v. Lanier, Busb. 30. In the 
present case, the heir might have sued the tenant in dower 
for voluntary waste ; so he might have sued a stranger for 
a trespass, during her life; aud it is difficult to conceive of 
a reason which can put the husband trespasser upon a bet- 
ster footing than a stranger. The removal of a small poultry 
“house, though erected by the husband, was undoubtedly a 
trespass, and was his own act, for which he alone was re- 
sponsible, without reference to his, occupancy jure uxoris. 
The result is, that as, in our opinion, the action may be sus- 
tained upon the second count for voluntary waste, the judg- 
ment of non-suit must be set aside, and a venire de novo 


granted. 
Judgment reversed. 


GEORGE M. CARSON, er. au. v. WILLIAM J. SMITH. 


Where the plaintiff, in ejectment, after recovering in that action, fails to 
take actual possession of the premises recovered, although the defendant 
has left them, cannot sustain an action for the mesne profits. 
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(Conte v. Witueurn, 1 Dev. Rep. 388, and Poston v. Henry, 11 Tred. R. 
302, cited and approved.) 


AcTION of TRESPASS Q. C. F., for mesne profits, tried before 
his Honor Judge E.tts, at Spring Term, 1853, of McDowell 
Superior Court. 

The facts of the case sufficiently appear from the opinion 
of the Court. 


Bynum and John Baxter, for plaintiffs. 
Avery and G. W. Baxter, for defendant. 


Nasu, C. J. The premises had been recovered by the 
plaintiffs, in an action of ejectment, against the defendant. 
The case states that no writ of habere facias posessionem 
had issued upon this judgment, nor had the plaintiffs taken 
any actual possession of the premises, but the defendant had 
left it: The cases of CopLe vy. WILLBURN, 1 Dev. Rep. 
388, and Poston v. Henry, 11 Ired. Rep. 302, govern this. 


The first was an action on a covenant for quiet enjoyment. 


Jane Willburn had recovered from the plaintiff the land 
mentioned in the deed of conveyance, and after the recovery, 
the plaintiff here purchased the land from her; his posses- 
sion under the first purchase never was actually disturbed. 
The Supreme Court ruled that Coble could not recover, for 
the want of an actual eviction. The latter was an action of 
trespass for mesne profits. On the trial below, it was ob- 
jected, that the plaintiff did not show that, after the recovery 
in ejectment, he had entered. His Honor, the late Cuter 
Justice, in delivering the opinionof the Court, says: “The 
Court thinks the objection a good one: a recovery in eject- 
ment (alone) will not support an action for mesne profits ; 
for it is trespass for an injury to the porsession, and there- 
fore it is necessary for the plaintiff .to show that he had re- 
gained the possession, either by being put in upon process, 
or let in.” 
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‘In the ruling of the Court below, upon this point, there is 
error, and the case must go to another jury. 


Judgment reversed, and a ventre de novo awarded. 


THOMAS J. CLIFTON ws, JAMES D. NEWSOM. 


Where A. contracts to purchase cotton of B., at the price for which it sold 
at Petersburg on the 25th of April, and A. afterwards reiuses to reeeive 
#% portion of the catton, and B. sclls it at P. on the 9th of August: Held, 
that the rule of damages was the difference between the market price at 
P. on the 25th of April and the 9th of August. 


THIS was an action of Assumpsi?, tried before BArLEy, 
Judge, at the Spring Term, 1853, of the Superior Court of 
Law for Franklin County. 

2 The case is stated in the Opinion of the Court. 


Miller, for the plaintiff. 
Lanier, for the defendant. 


Nasu, ©. J: The plaintiff’s rigut to recover in this case 
is not denied. The only complaint is as to the ruling of the 
Court upon the question of damages. His Honor instructed 
the Jury, “that there was no evidence upon whieh they 
could allow the plaintiff more than nominal damages.”’ In 
this, we think there is error. It is clearly not only within 
the province of the Court, but it is their duty, where there 
is no evidence upon a controverted point, so to inform the 
Jury; and in an action for a breach of contract, if the 
plaintiff fails:to give any evidence to guide the jury in the 
ascertainment of the amount of damages to which he is en- 
titled, he ¢aninot recover more than will carry” his costs.— 
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, But there was evidence in this case, by which a rule was 
given to the jury to direct their enquiry. By the contract, 
the defendant agreed to take the whole of the plaintiff’s 
cotton, at the nett price at which a load of the plaintiff’s 
cotton, then on its way to Petersburg, should bring. The 
defendant was to send for the cotton, but no particular time 
was specified within which he was to send for it. 

This contract was made the last of April or the first of 
May, 1851. On the 3d of June following, the defendant 
paid the plaintiff the price agreed upon for six bales of cot- 
ton which he had sent for, and then notified him he did not 
intend to take any of the balance of cotton, for the reason, 
that the plaintiff had already violated his contract. The 
load then on its way to Petersburg netted the plaintiff $9. 
80 per hundred. By his notice to the plaintiff, the defen- 
dant repudiated the contract, and the plaintiff was under no 
obligation to keep the cotton on hand, but was at liberty to 
do so if he pleased. If he had done so, he might have sold 
it in Franklin, where the contract was made, and have re- 
covered from the defendant the difference between the. 
agreed price and what the cotton actually brought. If he 
had kept it, without selling it, he might have brought an ac- 
tion against the defendant, and he would have been entitled 
to the agreed price, namely, the nett proceeds of the first 
load, $9.80 per hundred. Instead of pursuing either of 
these courses, he sent the balance of the cotton to Peters- 
burg. The Petersburg market, at a certain time, was the 
one by which the price of the cotton was to be ascertained, 
according to the contract. It was therefore with propriety, 
and with a proper attention to the interest of the defendant, 
that the plaintiff resorted to that market, to do justice be- 
tween himself and the defendant. 

The defendant's refusal to take the remaining twenty-nine 
bales exonerated the plaintiff from the necessity of keeping 
them, and the defendant has no right to complain that he 
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did sellthem. If he, whom it concerns to have my part of , 
the contract fulfilled, is the occasion why it is not, it is the 
same to me as if it was fulfilled. Pow, on Con. 417. 

It is urged, however, that, in such a case, the rule of 
damage is the difference between the agreed price for the 
article and the market price, when, by the contract, the 
article is to be delivered, and that it was the duty of the 
plaintiff to have proved what was the market value in 
Franklin, where the parties lived. That is, in general, true, 
but we more than doubt whether its application to this case 
would have benefitted the defendant. We think there was 
a propriety in the plaintiff ’s sending the cotton to Peters- 
burg for sale. That was the market of value, selected by 
the parties themselves, and in his sale he has acted witha  . 
view to the interest of the defendant. It is in evidence, 
that, soon after the sale of the first load of cotton, it fell in 
Petersburg. It continued to fall from the 21st of April, 
when the first load was sold, to August ’51, when it rallied. 
Between these two periods, when the plaintiff might have 

te if so disposed, it was down to seven and a half cents. 

~ “He did not sell until the 9th of August, 51, when cotton 
had risen to eight and a quarter cents per pound. We have 
before stated, that upon the defendant's refusal to take any . 
more of the cotton, if the plaintiff Lad sold it in Franklin, 
and the market price there, at that time, had been six cents 
per pound, and at the same time, in Petersburg, the price 
was eight and a quarter, or eight dollars and twenty-five 

* cents per 100, would the defendant have been permitted to 
claim the Petersburg price, or been confined to the home- 
market? Certainly the latter. The plaintiff, then, has in 
this case done the defendant no injury, that the case dis- 
closes to us. 

We are of opinion, that the evidence in the case does fur- 
nish a sound'tule to guide the jury, to ascertain the amount 
of the damages, to which the plaintiff was entitled, to wit, 
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the difference between nine dollars and eighty cents per 
hundred, and seven dollars and eighty cents, for which the 
29 bales netted on the 9th of August, 1851. 


There is error. The judgment is reversed, and a venire 
de novo awarded. 


DOE ON THE DEMISE OF WILLIAM H. MARSHALL ¢s. MICHAEL 
N. FISHER. 


An entry on the minutes of the County Court, as to a will which has two 
witnesses, as follows: ‘‘ The will of R. B. proved by H. S. Executor 
T. B., qualified ” is sufficient to authorise the presumption that the will 
was duly proven, nothing appearing on the face of the proceedings to 
forbid such a conclusion. , , 

Where an order has been made for amending a record, such amendment 
may be made at any time aiterwards. 

A judgment against an infant, appearing by attorney, is valid, until re- 
versed upon a writ of error. 2" 

A variance between the judgment and execution is cured by act of — 
bly, 1848. % 

Wuart are the boundaries of a tract of land, is a question of law, for the 
decision of the Court; wHere they are, is a question of fact for the jury. 

Where a question of law is left to a jury, and the verdict shows that they 
decided properly, it is no ground for a VENIRE DE NOVO. 

(Puevrs v. Hiepon, Bus. 380; GaLtoway v. McKerruen, 5 Ired. 12; Green 
y. Gate, 13 Ired. 425; Rurmerrorp v. Rasun, 10 Ired. 144;—cited and 
approved. 


THIS was an action of EJECTMENT, tried before his Honor » 
Judge Battzy, at Craven Superior Court, Fall Term, 1853. 

The land in controversy is embraced within the lines G@ H- 
J K of the diagram below. The plaintiff offered two grants, 
one to Roger Bretcher, in 1772, and another to Lydia Guard, 
in 1771, and insisted that the one to Robert Bratcher cov- 
ered the land designated by the lines of D @eE F, and that 
to Lydia Guard the land within the lines A B C D. 
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The plaintiff introduced the will of Roger Bratcher, which 
was verified by the following protest: “The will of Roger 
Bratcher, deceased, proved by Henry Sikes. Executor Thos. 
Bratcher qualified. Ordered, that letters issue.” Defen- 
dant objected to this evidence upon the ground of the insuf- 
ficiency of the probate. This objection was overruled, and 
the will read in evidence. 

Evidence was offered to show that the title to the land in 
question was in the heirs of Matthew Stephens, in the year 
1809. He then gave in evidence the record of a petition 
filed for a partition among the heirs, an order for partition, 
and a report of the Commissioners appointed for that pur- 
pose, which was returned, and confirmed by the Court in 
September 1811. There was no registration or order for 
registration made at that time, nor was it made until March 
Term, 1852. Atthat Term, an order was made, nune pro 
tunc, that the record of 1811 be amended, so as to set forth 
the order for the registration of this proceeding in 1811. 

e minutes of September Term were not amended, at 

h Term, 1852, and it was objected by the defendant, 
that the record of the partition could not be read; that the 
Court had no right, at March Term, 1852, to make the 
order mune pro tune. Objection overruled. During the 
examination of the testimony in this case, the clerk of the 
County Court made an entry on the minutes of September. 
1811, and the record, as amended, was then offered ; but the 
defendant’s counsel still objected, that this entry should 
‘have been made at September, 1811, when the report was 
confirmed. This objection was overruled by the Court, and 
the evidence received. 

In the division, lot No. 1 was aadgned to Joseph Ste- 
phens, within the lines Q P E F; lot No. 2 to William Ste- 
phens, within ,the lines G H P Q; lot No. 3 to Daniel Ste- 
phens, within ‘the lines R N H G; lot No. 4 to Sally Ste- 
phens, within the lines V M°N R; and lot No. 5 to Mat- 
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thew Stephens, within the lines A BM V. It was in evi- 
dence, that William Stephens sold No. 2to Moses Stephens, 
in 1814. Moses Stephens died intestate, leaving an only 
son, John Stephens, his heir at law. Moses Stephens had 
become the administrator of one Elizabeth Stephens, and 
had executed a bond, as such, in the penal sum of five hun- 
dred pounds. After the death of Moses, a suit was brought 
on tiis bond, against John Stephens, as heir at law, the 
plaintifi in that suit alleging that he had assets by descent. 
The writ was executed on John, while yet an infant; his 
pleas were entered by an Attorney, who appeared in his 
behalf, and a judgment rendered against him for the pen- 
alty of the bond (without stating the amount), and for six 
pence damage and costs. Execution issued on this judg- 
ment, which was levied on the lands of Moses, which had 
descended-to John, and they were sold under a venditioni 
exponas, by the Sheriff of Craven county, on 6th of May, 
1818, to William Holland, Sr. The evidence of this judg- 
ment and execution was objected to, on the ground ha 
John, the defendant in that suit, was an infant, but admitted.” 

The judgment against John Stephens, is in the name of 
John F. Smith, Chairman of the Court of Pleas and Quar- | 
ter Sessions, of Craven County, and the judgment recited 
in the execution, and the venditiont exponas, which issued 
thercon, is in the name of the “Chairman of Craven County 
Court.” The defendant obejected to the judgment and exe- 
cution, on account of this variance, but the objection was 
overruled. 

Wm. Holland Sr., in 1854, conveyed the land to Wm. Hol- 
land, Jr., under whom the plaintiff claims. The plaintiff fur- 
ther introduced a deed from Wm. Holland, Sr., to Wm. Ogles- 
by, dated in 1832, and alleged that the beginning was at $ 
on the lower line of the Lydia Guard patent, running thence 
up Coleman's Creek to X, where it was crossed by the line 
V M; then up that line, the dividing line between 4 and 5, 
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to'the letter M; thence up to the letter H; thence to the 
letter G; and thence to § the first station. 


G 


D 


R s V 


A 





Lot No. 2. 


William 
Stephens. 


Land in dis- 
pute. 








. |Lot 7 
xX 


Sally 
Stephens. 





f 
Lot No. 5. ! 
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Matthew 
Stephens. | 
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The defendant introduced the same deed from William 
Holland, Sr., to William Oglesby, dated in 1832, two years 
before William Holland, Sr., sold to William Holland, Jr., 
and agreed with the plaintiff that the beginning corner was 
at S, and ran from that point, as the plaintiff insisted to 
M: from this point he contended that the next call would 


- extend to P; thence to Q; thence to the first station, cov- 


ering the land in dispute. The defendant then introduced 
the will of William Oglesby, and a deed from his Executor, 
Joseph R. Franklin, to one Isaiah Dennis, for the same land. 
There was no evidence of any deed from Dennis tothe de- 
fendant, but there was evidence that he was in possession of 


" the land in dispute, at the time of the service of the decla- 


raticn. It was agreed by the parties that the line A F was 
the lower line of the Lydia Guard and Roger Bratcher patent, 
and that B E was the upper line of those patents; that 8 
was the beginning corner of the land which William Holland, 
Sr., conveyed to William Oglesby, in 1832, and further 


‘agreed that his line ran up to M; that he ran from thence 


westwardly ; but, whether he went to H and stopped, as 
the plaintiff contended, or went to P, as the defendant con- 
tended, was the point in controversy. Taking M asa point, 


the call in the Oglesby deed, as to this part of the descrip- 
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tion, is “thence westerly with Lydia Guard’s patent line, and 
Roger Bratcher’s, so far as the corner of the second lot of 
the piece of land drawn by Daniel Stephens, in the division 
of Matthew Stephens, land, being the two pieces drawn by 
Sally Stephens and William Stephens, and thence along that 
division line to Lydia Guard's line, thence along her line to 
the first station.” 

The defendant asked his Honor to instruct the jury, that 
they were required by law, in deciding the question, to go | 
from letter M to the letter P. His Honor declined to do 
so, but left it to the jury, as a question of fact, whether the 
line stopped at H, or ran on to P. 

The jury rendered a verdict for plaintiff. Motion for a 
venire de novo, on the exceptions taken above, and for refus- 
ing to instruct as requested. 

Motion refused, and appeal to this Court. 


Donnell, for plaintiff. 
‘J. W. Bryan, for defendant. 


Pearson, J. Ist. The defendant excepts, because the will 
of Bratcher was admitted as evidence, on the ground of 
the insufficiency of the probate. The minute entered of the 
probate, is: “‘ The will of Roger Bratcher, proved by Henry 
Sikes. Executor Thomas Bratcher qualified; ordered, that 
letters issue.” This entry is very informal, but we think it 
is sufficient, by the aid of the rule omnia presumuntur rite 
esse acta, to show that the will was duly proven. 

Every Court, where the subject matter is within its juris- 
diction, is presumed to have done all that is necessary to 
give force and effect to its proceedings, unless there be 
something on the face of the proceedings to show to the 
contrary. This must be the rule, unless we adopt the con- 
clusion, that the Court is unfit for the business which by 
lew is confided to it. Bacxwrrn v. Lams, 13 Ired. 400. 
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’ The will is sent asa part of the case. It shows upon its 
face, that there were two subscribing witnesses, of whom 
Henry Sikea was one, so we must presume that he was duly 
sworn, and proved its execution by the testator, and that 
the other witness and himself subscribed it as witnesses in 
the presence of the testator. There is nothing to show to 
the contrary, and the inference is, that the Court knew 
how to take the probate of a will, and saw that it was pro- 
perly done. The presumption is strengthened in this case, 
by the fact, that the property has been enjoyed under it 
ever since the year 1784. In some cases, it is held, that 
long enjoyment is, of itself, sufficient proof of an ancient 
document. . 

2nd. The defendant excepts, because there was no regis- 
tration or order for registration at September Term, 1814, 
when the report of the Commissioners, who were appointed 
to divide tlie land of Matthew Stephens, was returned and 
confirmed. + This difficulty was removed by the subsequent 
proceedings. The power of the Court to amend its record, 
and the effect of the amendment when made, is settled. 
Purtrps v. Hiepon, Busbee 380; GaLLoway v. McKgr- 
THEN, 5 Ired. 12. 
, 3rd. The defendant excepts, because there was no judg- 
ment against John Stephens; for the judgment is for the 
penalty of the bond, without stating the amount. The 
pleadings show that the penalty was $500; the minute of the 
judgment is, therefore, sufficiently formal, and is aided by 
the rule, td certum est. He also excepts, because the judg- 
ment was taken against John Stephens, who was an infant, 
and appeared by attorney, and he might also have excepted 
because the judgment, being upon a bond with a condition, 
there should have been an entry at the foot, that the execu- 
tion was to be satisfied by the payment of damages and 
costs. These objections, however, were not open to the de- 
fendant, and could only be taken advantage of, by a writ 
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ef error. The judgment, although erroncous, is of full’ 
force and effect until it be reversed. 

4th. The defendant excepts, because the execution did not 
eorrespond with the judgment in this: the one is inthe name 
of John F. Smith, Chairman, &c.; the other omits the name 
of John F. Smith, and simply says, “which the Ohairman,’” 
&e. “lately in our said Court recovered,” &c. This vari- 
ance is cured by the act of 1848. Green v. Cotr, 13 Ird. 
425; Rutuerrorp v. Rapury, 10 Ird. 144. 

5th. The defendant excepts, because the Court refused to 
decide whether the line of Oglesby terminated at H or at P, 
and left that as a question of fact to the jury. What are 
the boundaries in a tract of land is a matter of construction, 
‘and should be decided by the Court. Where the bounda- 
ries are, is a question of fact. Hunriry v. Morean, 1 Dev. 
and Bat. 425,; Tarrem v. Parve, 4 Hawks, 64. 

For this error the defendant would be entitléd toa venire 
de novo,, unless the jury, in finding that the line terminated 
at H, have decided the question correctly ; for, if so, the 
result is the same as if it had been so dezided by the 
Court, and the error is thus cured by the verdict. State 
vy. Craton, 5 Ired. 163. It is agreed that the deed to 
Oglesby begins at S and runs to M; it then runs along the 
line of Lydia Guard's patent line, and Roger Bratcher’s pz- 
tent line, and terminates at H, er runs on to P; then North 
to the patent lines, and with them to the beginning.. From 
M, the call of the deed is westerly, along Lydia Guard's pe - 
tent line and Roger Bratcher’s, so far as the corner of the 
second lot, of the piece of land drawn by Daniel Stephens. 
in the division of Matthew Stephens’s land, being the two 
pieces drawn by Sally Stephens and William Stephens ; ther: 
along that division line to the patent line of Roger Brateher ; 
then along that line to the first station. 

In running from M westwardly, you come to the corner of 
ot 2 at H, and the question is, do you stop there, or go on 
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io P? His the first corner of lot 2 that you come'to} but 
it is insisted that you must go on to P, the other corner of 
lot 2, for otherwise the lot drawn by William Stephens ‘will 
not be included, as the deed requires. Here is a diserép- 
ancy, and of course there must be some mistake, and the 
question is, can the mistake be pointed out by competent 
evidence so as to explain this discrepancy, and give effect to 
the deed? We think the mistake is clearly shown to be 
this: either the parties used the word Daniel, when they 
meant William, and vice versa ; or else they supposed lot 2 
had been drawn by Daniel, whereas lot 3 hed been drawn by 
him, and lot 2 by William. 

The division is referred to in the deed: by reference to it, 
it appears that the land was divided into five lots, beginning 
wt lot 1, and going East to lots 2,3 4,5; and that lot 1 
vas drawn by Joseph, lot 2 by William, lot 3 by Danie), 
lot 4 by a and lot 5 by Matthew. So the mistake is 
explained upon the face of the division which is referred to 
by the deed. Again: if H is the terminus, then a line 
North and then East to the beginning includes two lots or 
pieces, which corresponds with the deed; but if P is the 
terminus, then running to the beginning will include three 
lots or pieces, and contradict the deed. Again: the call is 
along the patent line 80 far as the corner of the second lot. 
Upon what principle can you pass this corner which you 
come to first, and go on to the other corner of lot 2? These 
considerations point out the mistake, and put it beyond all 
question that H is the terminus. Our conclusion, that Dan- 
iel was used by mistake instead of William, and so vice versa, 
and that the mistake does not affect the validity of the deed, 
is fally supported by the cases, in which it is held that, 
where the call of the first line was South, and of the third 


‘line North, the one word may, by competent evidence, be 
~ shown to have been used instead of the other, as where it is 


shown by markcd lines and natural boundaries, about whieh 
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there is less apt to be a mistake than in writing one word 
for another ; and where it was allowed to be shown that s 
tract of land was situated on the West side of a ereek, 
though the deed described it as lying on the Kast side of the 
creek, Hovuser v. Betton, 10 Ired. 358. 


Judgment affirmed. 


AMELIUS G. JORDAN vs. RICHARD ROUSE, 


Where, in an inquisition of forcible entry, &c., the allegation as contained 
in the affidavit of the plaintiff in applying for this remedy, and in the 
precept of the Justice ordering a jury, is for a FORCIBLE ENTRY only, and 
the proof makes out a case of FORCIBLE DETAINER Only, the plaintiff can- 
not recover. 


- 
A party claiming under a Sheriffs deed for land seld for taxes, must show 
that the taxes were due. Avery vs. Ross, 4 Dev. Rep. 549—Love vs. 
Gates, 4 Dev. & Bat. 363—Pentianp vs. Srewarrt, Ibid 380—Garret 


Wuire, 3 Ired. Eq. Rep. 131, cited. 

THIS was an inquisition of FORCIBLE ENTRY and DETAINER, 
had before David Lawrence, Esquire, a Justice of the Peace 
for the County of Pitt, and brought up to the Superior 
Court of that County by certiorari, and there tried before 
his Honor, Judge MANLy, at Fall Term, 1853. ~ 

The affidavit of the plaintiff, upon which the proceeding 
was instituted, is as follows: 


Starz or NortH CaRo.ina, : 
Prrr County. A. G. Jordan maketh oath, 


before me, Goold Hoyt, one of the Justices of the County 
aforesaid, that he is the owner of lot No. 4, in the town of 
Greenville, as by his deed exhibited to me from Marshall 
Dickinson; and that forcible possession of the same has 


been taken from him. 
Signed, A. G. JORDAN. 
Witness Gootp Hoyt, J. P. 











* 
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The process issued to the Sheriff by this Mag’strate com- 
manded him to summon twenty-four men to be at the lot 
NO, 4, he, “to inquire upom their oaths of a certain entry 
made with strong hand (as it is said,) into the messuage,” 
&c., “against the form of the statute in such case made and 
provided.” 

The jury summoned in obedience to this writ came ac- 
cordingly, and for their verdict found that the plaintiff was 
seized in fec, and that the defendant entered, with force and 
a strong hand, into the premises, and that he still detained 
them. ' 

The lot in question was unoccupied at the time of the al- 
leged force, and without improvements. It had once been 
under fence, and stables put on it, and it had been for some 
years cultivated under the authority of Marshall: Dickinson, 
who claimed to-have bought it at Sheriff's sale for taxes, but 
had taken no @éed for the same, and produced uo evidence 
of such purchase or payment of taxes. Such is the state- 
ment of Dickinson, plaintiff's witness. The lot, some years 
before defendant’s entry, was occupied by one Kinsaul, by 
permission of one Selby, who set up a claim under one Evans, 
but produced no title or authority to dispose of the premises.- 
The plaintiff claimed by deed of bargain and sale, with war- 
ranty of title, from Marshall Dickinson, made shortly before 
the entry of defendant. The force complained of, as prov- 
ed by plaintiffs witnesses, was the act of going on the ur- 
occupied lot and partly removing a fence, when he was for- 
bid by the plaintiff; and Selby said, in his presence, that 
he could not be turned out by any force that could be pro- 
duced ; but it does not appear that he replied, but he pro- 
weeded with his work, and held the land in question, and 
still holds it in possession. There was much other matter 
contained in the record, but this is deemed sufficient to pre- 
sent the points upon which the opinion of this Court pro- 
ceeded. The plaintiff moved to dismiss the certiorari, and 
the defendant moved to quash the proceedings below. 
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Upon considei ation of the several matters set forth in the - 
record, his Honor gave judgment in favor of the plaintiff, 
dismissing the petition for a certiorari, from which the de- 
fendant appealed te this Court. 


Biggs, for plaintiff. 
Donnell, for defendant. 


Battie, J. The only act charged against the defendart 
by the plaintiff, in his eomplaint to the Justice, was that of 
a forcible entry, and nothing more than a forcible entry is 
set forth in the precept of the said Justice to the Sheriff, 
commanding him to summon a jury to inquire thereof. The 
record of the proceedings made by the Justice, before whom 
the cause was tried, states that the defendant traversed the 
‘* force alleged.’ ‘The only issue for trial, thenefore, so far 
ag the force was eoncerned, was what was a ed on one 
side and denied on the other, to wif, the forcible entry. The 
only testimony set out in the record, upon which the verdict 
as to the force could have been found, proved (if it proved 
anything) tat the defendant was not guilty of any forcible 
entry, but only of a forcible detaincr after a peaceable entry- 
Yet the verdict finds both. Upon the clearest principles of 
law that verdict was wrong, and the Justice ought not to 
have issued any writ of restitution upon it. For this error 
alone, which was apparent upon the record, the proceedings 
ought to have been, upon the motion of the defendant, 
quashed in the Superior Court, as he could not appeal, and 
had no other mode of taking advantage of it. SHERRILL vy. 
Nations, 1 Ired. Rep. 325. 

Without noticing all the errors assigned, we will advert to 
one which is also fatal to the proceeding had before the Jus- 
tice. The plaintiff himself showed that he had neither the 
possession nor the title to the lot incontroversy. He claim- 
ed under Dickinson, whose testimony (if it were admissible 
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against defendant, which it certainly was not,) showed that 
he had no deed from the Sheriff, and there was nothing from 
which a deed.could be presumed. But if he had had a deed, 
he failed to show that there were any taxes due when the 
land was sold by the Sheriff, which was certainly necessary, 
as has often been decided in this Court. Avery v. Ross, 
4 Dev. 459—Love v. Gatss, 4 Dev. and Bat. 363—Prnr- 
LAND vy. Stewart, Ibid 880—Garrer v. Wuirtx, 3 Ired. 
Eq. Rep. 131. 

The judgment of the Superior Court must be reversed, 
which must be certified to that Court, so that the proceed- 
ings before the Justiee may be quashed,and a writ of restitu- 
tion be issued to the Sheriff, commanding him to put thede- 
fendant into possession of the lot from which he was ejected 
under the precept of such Justice. Tur Kine v. Jones, 1 
Strange Rep. 574—Tux Kine v. Wirson, 3 Adol. and EL 
Rop. 817, (3 Eng. C: L. Rep. 229)—2 Chit. Gen. Prac. 241. 


Judgment reversed. 
i 


JOHN BLAND v. ARNOLD WHITFIELD. 


4 levy of an execution on Sunday is void. 
The return of a levy endorsed upon an execution is neither concLus?¥E, nor 
prima Fact evidenee that there was an actual seizure of the property. 


Action oF Trespass for seizing and selling shingles and 
cypress timber, tried before his Honor Judge MaNnLy, at 
Fall Term, 1853, of Martin Superior Court. \ Pleas, genera) 
issue and justification. 

On the 20th of January, 1851, the defendant, in’ the 
plaintiff's presence, offered for sale, and struck off to the 
highest bidder, some shingles and timber belonging to the 
plaintiff. The defendant, to sustain his plea of justification, 
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proved that he was. constable, and produced a regular judg- 
mentéand execution from a Justice of the Peace against the 
defendant, dated 4th of January, 1851, on which was en- 
dorsed, “This execution levied on one pile of :hingles and 
other cuts of timber, and two logs of cypress tivr ber, said to 
be the property of John Bland, at Henry Evercit’s mill, by 
me, as constable. January 5th, 1851. A. Whitfield.”— 
It was proved that 5th of January, 1851, was Sunday. 
There was no evidence of actual seizure of the property, ex- 
cept what appeared by the endorsement on the execution, 
and what took place on 20th of January at the sale. Nor 
was there evidence to the contrary. 

‘His Honor charged the jury that the return of the levy, 
as endorsed on the execution, was conclusive against the 
defendant of a seizure of the property on the 5th of January. 
1851, and, that day being Sunday, the defendant had ne 
right then to levy, and by doing so he committed a trespass, 
for which the plaintiff was entitled to recover at least nomi- 
nal damages. 

The jury, under these instructions, found a verdict for 
nominal damages against the defendant. 

Rule for venire de novo. Rule discharged. Appeal te 
this Court by the defendant. 


Moore, for the plaintiff. 
Biggs, for the defendant. 


Pearson, J. We eoneur with his Honor in the opinion 
that the defendant had no right to levy the execution on 
Sunday, and the levy was consequently void. It is made 
unlawful and forbidden by two statutes. The act of 1741, 
Rev. Stat. ch, 118, sec. 1: “No tradesman, &c. or other 
person whatsoever, shall, upon land or water, do or execute 
eny labor, business or work of their ordinary calling, &c. on 
the Lord's day, commonly called Sunday.” The act of 








Bland ». vue 
1777, Rev. Stat. ch. 31, sec. 58: “TI tShalt not be 90 i» 
for any sheriff, or other officer, to excctite any writ or other 
process upon a Sunday,” &c. Process certainly ineludes an 
execution, which is final process, as distinguished ffom oris 
ginal and mesne process. 

But we do not concur in the opinion that the return of 
the levy endorsed on the exeeution was conclusive againg 
the defendant of a setzure of the property qn the 5th o 
January, 1851. r 

It was admitted, in the argument, that the return was not 
conclusive ; but the counsel insisted that it was prima faete 
evidence, and that, as there was nothing to rebut it, th 
was no essential difference. That is true; for, in either 
ease, the plaintiff had proved his allegation, and the error, 
isin not taking the difference between conclusive and prima 
facte evidence unrebutied; either would be fatal; and the 
question is, was it prima facie evidence unrebutted, of the 
fact necessary to support the action ? 

The declaration alleges, that “the defendant seized andl 
sold a pile of shingles and other cuts of timb@p, and twotogs 
of eypress timber.”- The plea of justifi covers the 
selling and all that was done, except what took place m ti) 
5th of January, 1851, that day being Sundays “As 
the defendant must rest upon the general Se, which 
erses the allegation that he did, on that 
trespass, by seizing the shingles and timber be 
it denies that he did, on that day, take and 
shingles and timber, or that he took them into his 
possession by laying his hands on them. §% — 

The return of a we endorsed on an ex 





whether it is also prima facie evidence in an 
ent proceeding or action may be questionet 
it to be so, does “levy,” ex vi termini, me 


taking actual possession, by laying hands « 
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‘We think not.’ “Levy,” in its légal acceptation, means the ) 
act of appropriating—singling out certain property of the 
debtor, for the satisfaction of an execution, and it is done by 
making, an endorsement to that effect upon the execution. ) 
In regard to land, it may be made in the office, although 
. ‘it may be ten miles distant, and the officer has never seen it. 
In regard to personal property, it is necessary for the officer 
to go to it, so as to have it in his power to take it into actual 
possession if he chooses. It is safest for him to do so, and 
carry it away, for then he can hold it against all persons, 
but’ it is not necessary for him to do it, or for him to touch 
the property; the levy is perfected by his making the en- 
dorsement upon the execution. He may leave the property 
in the possession of the debtor, and take a forthcoming bond: 
" or he may leave it there without any bond, and the effect 
of the levy isto give him such an interest and possession in 
contemplation of law, as will enable him to bring trespass 
»sgainst any one who interferes with it, except another aficer. } 
~ Manaum v. Hamtet, 8 Ired. 44. 
/ Where an officer has already levied and taken the prop- 
into possession, a second officer may make a second levy, 
ing whére the property is and making the endorsement 
on his execution. In this case, he has no right to touch the 
“property, and the ‘levy gives him a right to it after the first 
execution is satisfied. So it is not necessary to lay hands on 
9 property inorder to perfect a levy. GILKEY v. DIcKER- 
Hawks, 293. Supposing the return to be prima 
fasts evidence that a levy was made, it remains an open 
question whether the officer did or did not lay hands on the 
© prope oare plaintiff is driven to te position that, al- 
oug was void, being made on Sunday, still it had 
ing the defendant a constructive possession, 
- in contemplation of ‘law, and that such a pos-- 
pport the allegation that the defendant did 
nds on the property. 
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But there were circumstances tending to, rebut. this sup- 
posed prima facie evidence. The property was of a ponder- 
ous and bulky nature. The levy says it was “at Henry 
Everett's mill” on the Sth of January, 1851, and it was 
there on the day of the sale; so it is a fair inference that 
the officer did not carry it away ; and, if the jury had been 
instructed that the officer could make the levy without touch- 





ing the property, they might reasonably have inferred that 


he sat.on his horse and made the endorsement on his exe- 
cution, and did not take the trouble to dismount and lay 
hands on any of the shingles, or the cuts of timber, or the 


cypress logs. 


Per CurtaM. Judgment reversed. Venire de novo. 


HEZEKIAH G. SPRUILL ». THE NORTH CAROLINA MUTUAL 
LIFE INSURANCE COMPANY, g 
A provision in a policy of insurance excepting from liability the of 
death “by means of invasion, insurrection, riot, or civil commotion, or 
of any military or usurped authority, or by the hands of justice,” does 
not embrace the case of the death of a slave, insured, whois killed*in an 
armed and violent resistance of the authority of a patrol. 


AcTIOoN oF ASSUMPSIT, tried before his Honor Judge Ex- 


Lis, at Fall Term, 1853, of Washington Superior. Court, 
upon the following case agreed, which was submitted for the 


judgment of the Court :— 
The plaintiff owned a negro slave named Harry, and on 


13th of September, 1850, the defendants insured, his life 


for five years, at the amount of $500, by a policy of insur- 
ance, which contained the following clause; “In case the 


aaid slave shall die by means of any invasion, insurrection, ye 
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riot, or civil commotion, or of any military or usurped au- 
thority, or by the hands of justice, this policy shall be void, 
null, and of no effect.” 

During the year 1852, the slave Harry ranaway from the 
plaintiff, and a reward was offered by advertisement for his 
restoration. Afterwards, on a night of September of that 
year, a party of men, being patrols lawfully appointed in 
Martin County, went to a negro house, in that gounty, where 
the slave in question was found. They told him to submit, 
and he would not be hurt, but this he refused to do, and 
vame to the door armed with a scythe-blade; this he did 
twice: then re-ehtered the house, and shut the door. He 
then opened the door and jumped out, with the blade of the 
scythe raised in a striking position. One of the patrol, 
standing in front of the door, about eighteen feet off, with- 
out’saying anything to him, shot the slave in the right side, 
of which wound he died in a few minutes. 

Upon consideration of the facts, as agreed to by the par- 
ties and submitted, his Honor was of opinion against the 
plaintiff, and gave judgment accordingly ; from which judg- 
ment the plaintiff appealed to this Court. 





Heath, for the plaintiff. 
Busbee and Smith, for the defendants. 


Nasu, C. J. we do not concur in the opinion of his 
Honor below. ‘The death of the slave Harry does not come 
within any of the exceptions contained in the policy. It is 
not pretended that his death was occasioned, eithgr from the 
want of proper medical aid, or by an invasion ofthe coun- 

try. . An insurrection is, by Mr. Worcester, in his Diction- 
ary, defined to be a seditious rising against the government, 
(as in the case of Governor Dorr in Rhode Island); a rebel- 
lion; a revolt. Justice Blackstone, in his 4th volume, 147, 
¥ weys, @ riot is where three or more* persons actually do an 
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unlawful act, either with or without a common cause. ‘To 
this Chitty, in his note, says, “the intention with which the 
parties assemble, or at least act, must be unlawful,” and 
this qualification of Mr. Chitty is recognized by this Court, 
in the case of Svate v. Statcup, 1 Tred. 30. 

A commotion is defined, by the lexicographer above re- 
ferred to, to be a tumult; and a tumult to be a promiscuous 
commotion jn a multitude; an irregular violence; a wild 
commotion. A civil commotion, therefore, requires the wild 
or irregalar action of many persons assembled together. 
There has not been, within our knowledge, any usurped civil 
power, and no military power but that fcognized by the 
constitution. ‘To die by the hands of justice is to die by 
some judicial sentence for the commission of some felony. 

Let us now test this case by the definitions above stated, 
The slave Harry was owned by the plaintiff, and was, at the 
time his death occurred, a runaway. ‘The individual who 
shot him was one of the regular patrol, who were then en- 
gaged in discharging their proper duty, in their proper die- 
trict ; and finding the slave there, they endeavored to ap- 
prehend him, as it‘was their duty to do, and in the attempt 
made by him to escape he was killed. Here was no sedi- 
tious rising against the government, nor was there any riot, 
The patrol were there for a lawful purpose ; there was no 
tumult, nor any military or usurped power; nor did Harry 
die by any judicial judgment or proceedings. ‘The plaintiff's 
case is not within any of the exceptions or conditions of 
his policy. 

We cahnot adopt the ingenious suggestion of the defend- 
ants’ counsel, that tue defendants intended to insure against 
what is called a natural ‘death, as distinguished from a yio- 
lent death. It is sufficient to say, such is not the contract. 


Judgment reversed, and judgment here, according to the 
-ease agreed, for the plaintiff, forthe sum of $500, with ‘n- 
terest from the Ist of September, 1852. 
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STATE v. WILLIAM BROWN, 


Where thg mother of a bastard child is brought before a Magistrate, and 
refuses to declare on oath the father ofsuch child, but pays the fine and 
gives bond and security to indemnify the county, she cannot, afterwards, 
voluntarily institute proceedings against the reputed father, to subject 
him to the maintainance of the same child. 


‘THIs was a proceeding in BASTARDY, to subject the de- 
fendant to the maintainance of a bastard child, begotten of 
one Julia Duty, tried before his Honor Judge SAUNDERS, at 
Fall Term, 1853, of Randolph Superior Court. 

A warrant hadSeen issued by a Justice of the Peace of 
the county, on the 11th of March, 1852, against Julia Duty, 
to compel her to declare on oath the father of her illegiti- 
mate child. Upon the return of the warrant, she refused to 
make such declaration, but paid the fine required by law, 
and gave security to indemnify the county against the main- 
tainance of the child, which warrant and bond were duly re- 
turned to the County Court, and ordered to be filed. 

On the 15th of November, 1852, Julia Duty voluntarily 
applied to another Magistrate, and was permitted to make 
a “declaration’on oath, charging the defendant to be the 
father of the same bastard. Whereupon, the warrant in this 
case Was issued, and the defendant bound to the court. 
The County Court made an order to quash the proceedings, 
and the State appealed to the Superior Court. In that 
Court, his Honor, on consideration of the facts above stated, 
gave judgment that the proceedings be quashed, and the 
State appealed to this Court. 


Attorney General, for the State, 
No counsel for the defendant. 


BatTLe, J, The bastardy act (1 Rev. Stat. ch. 12, sec. 1) 
declares that, if a single woman be big with child, of be de- 
9 
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livered of a child, and, upon being taken before two Magis- 
trates for examination upon oath concerning the father, 
shall refuse to declare him, she shall pay a fine of five dol- 
Jars, and shall give.bond, with sufficient security,payable 
to the State, conditioned to keep her child from being charg- 
able to the county. But if she declare who the father is, 
then certain proceedings shall be had against him, for the 
_purpose of compelling him to maintain his bastard child, so 
that the county may have an indemnity against the charges 
of such maintainance. The act of 1850, ch. 14, gives the 
same powers to a single Magistrate as under the former law 
had been exercised by two. « 

It is manifest that it was not the object of this enactment 
to punish the father of a bastard child for having begotten 
it, but the purpose was solely to prevent its support and 
maintainance from becoming a county charge. The pro- 
ceedings under the act are not therefore criminal in their 
nature, but are mere pol ce regulations, adopted for the pur- 
pose above indicated. State v. Carrow, 2 Dev. and Bat. 
370; State vy. Pate, Busbee 244.. Now this purpose may 
be as fully and effectually accomplished by the mother’s 
yiving bond with sufficient security for the indemnity of the 
county, as prescribed in the first clause of the act, as by 
obtaining a similar indemnity by proceeding against the 
father under the second clause. So soon as the county is 
secured in either way, from having a charge imposed upon 
it on account of the bastard child, it follows as a necessary 
consequence, that the whole object of the ac: has been ac- 
complished, and no further proceedings can be had. Hence, 
in this case, after the mother had given and the county had 
seceived indemnity, the magistrate had no authority to pro- 
ceed against the reputed father, and his proceedings were 
properly quashed, both in the County and Superior Courts. 


Per Curram. The order appealed from must be affirmed. 
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CHARLES 8S. MOORE vs. KADER PIERCY. 


/ , 
Where A ptirchased a horse, to be returned @f.the end of two days, it he , 


did not answer the description given of hifi, and the two days elapsed 
without the horse being returned: Hexp, that the contract was absolute. 
and that A cannot discharge himself from liability by showing that the 
\ horse was not as good as represented. 


TuIs was an action of AssumPsIT, tried before Judge 
ELLIs, at the Fall Term, 1853, of the Superior Court for 
the County of Chowan. 

The plaintiff declared for $25, the sum alleged to be due 
from defendant, upon an exchange of horses. Plea: Non 
assumpsit. 

The defendant agreed to give his own horse and twenty- 
five dollars for the horse of the plaintiff, provided the latter 
was a No. 1 farm horse. That he would try him for two 
days, at the end of which time the horse was to be returned, 
if he did not suit. ‘The defendant received the horse, worked 
him, and did not return him. The horse proved to be not 
as good as represented, but unsound. 

The plaintiff's counsel requested his Honor to charge | 
that the conditional promise to pay $25, became absolute 
upon the defendaunt’s keeping the horse, after the two days, 
and that in law such was the contract. That, if he was 
aware of his defects within two days, and failed to return 
him, the contract became absolute, and the plaintiff was en- 
titled to recover. > 

His Honor charged that the jury must determine what 
the contract was. That, if it was the understanding of the 
parties, that the twenty-five dollars were to be paid in case 
the horse was a good work horse and sound, and that the 
promise was to become unconditional and absolute upon the’ 
defendant’s keeping the horse beyond that. time, then the 
plaintiff ought to recover. But if the time was given in 
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order to enable the defendant to defermine whether .he 
would make the exchange at all, and the $25 were only 
payable in case the horse was such as the plaintiff described 
him to be, and he wiigpdefective, then the verdigé must be 
for the defendant. 

The verdict was for the defendant. Rule for a venire de 
nove. Rule discharged, and judgment for the defendant, 
from which the plaintiff appealed. 


Smith and Heath, for the plaintiff. 
No counsel for the defendant. 


Barris, J. The plaintiff was, in our opinion, entitled to 
the instructions which he prayed, and his Honor erred in 
refusing to give them. These instructions were, so far as 
the defendant could be affected by them, substantially the 
same, and were clearly required by the testimony. There 
was nothing in the case to show that if the defendant kept 
the plaintiff's horse, beyond the day allowed for trying him, 
he was not, on account of his proving unsound, to pay the 
twenty-five dollars, the agreed difference in the value of the 
two horses. On the contrary, the testimony showed that 
the plaintiff was to pay for-the horse, if he should keep him 
after the two days trial. His Honor had no right to sub- 
iit to tlre jury a view of the case not sustained by the evi- 
dence, nor by any fair inferences deducible from it. %¥ 

But, perhaps, it may be said, that it appeared from the 
testimony that the plaintiff’s horse was unsound, and that 
he ought not therefore to be permitted to recover more than 
what he had alrea)y received, to wit, the defendant’s horse. 
To this the ease of McEntire vy. McEn71Rx, recently deci- 
ded in this Court, and reported in 12 Ired. 300, is a decis- 
* ive answer. It was then held, after a thorough examination 
ef the subject, that “when the property bargained for is 
delivered, an action for the price agreed on cannot be de- 
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feated, except in cases where, if the money had been paid, 
it might be recovered back in an action for money had and 
received. There must be a total failure of consideration, 
and not a mere right to damagedalthough the damages 
may amount to the whole price.” 

In no view can the judgment be sustained, and it must be 
set aside, and a venire de novo’awarded. 


Per Curiam. Venire de novo. 


JOHN McBOYLE vs. EDGAR HANKS AND JAMES M. WHITE. 


‘The owners of slaves, residing within the limits of an incorporated town, 
are not exempted from the penalty for the failure of such slaves to work 
npon the public roads beyond the limits of such town, unless they are 
expressly exempted in the charter of incorporation, or by a necessary 
implication. 

4 provision in an act of corporation of a town, requiring the Commission- 
ers to lay and collect a tax on the inhabitants of such town to repair the 


streets, is not such a necessary implication. 


THIs was an action commenced by warrant before a Jus- 
tice of the Peace, to recover a penalty, for a failure of the 
defendants’ slaves to work upon a public road, tried before 
Judge SAuNpERS, at Spring Term, 1853, of the Superior 
Court for Washington County. 

The plaintiff was overseer of a public road leading out of, 
the town of Plymouth. The defendants reside in Plymouth, 
and own a Steam Saw Mill, situated just on the line, but 
outside the limits of the town, where the slaves in question 
worked, but they ate and slept at their master’s residence. 
These slaves were assigned by the County Court to work 
upon the above mentioned road, and due notice of the time 
and place of working had been given to the defendants. 
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The town of Plymouth was incorporated in 1818. By 
an act of incorporation, the Commissioners of the town are 
required to “lay off and repair the streets of the town.” 
For this purpose, andfor other purposes of town govern- 
ment, the Commisioners of that town annually laid a tax 
apon the citizens of Plymouth. 

It was contended for the defendants, that their slaves re- 
sided within the town, and were subject to the act of incor- 
poration, and were obliged to }.ay taxes for the repairs of 
the street, that they were not liable to work upon the road 
in question, lying wholly without the limits of the town. 

His Honor was of opinion, that the County Court had 
the right to assign the defendants’ slaves to work on said 
road, and that the defendants were liable. There was a 
verdict for the plaintiff. 

Rule for a venire de novo. Rule discharged; judgment 
for plaintiff, from which the defendants appealed. 

Smith, for plaintiff. 

No counsel for defendant. 


Battie, J. We have no doubt of the correctness of the 
judgment given by his Honor in the Court below. The 
defendants’ hands were, by the provisions of the 104th 
chapter of the Revised Statutes, bound to work on the pub- 
lie road, to which they were exempted by the 95th chapter 
of the act of 1818, by which the Commissioners of the town 
of Plymouth were incorporated. There is no section or 
clause of that act, by which they are expressly exempted, 
and the only question is, whether they are so by a necessary 
implication. The tax imposed upon the citizens of the town, 
for the purpose of keeping in repair the streets, which it 
was made the duty of the Commissioners to lay off, certainly 
did not exonerate them from paying what are called county 
taxes—taxes to be applied, under the direction of law. for 
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the common weal of the country, Now, the performance 
of labor in working on the public road, is but a tax upon 
the inhabitants of the county, to be paid in personal service 
instead of money. We can see, the more reason why 
the defendants should, because of their residence in a town, 
be exempted from that, than from any other kind of tax, 
imposed and levied for the benefit of the county at large. 
Nor can the defendants complain of this, for, as a recom- 
pense for this additional burden, they have conferred upon 
them all the advantages of their location in a town, to which 
many valuable privileges and immunities are secured by 
charter. But they cannot claim as a privilege or immunity 
what is not expressly, or by a necessary implication granted, 
and among those withheld in this case, is that of exemption 
from working on the public roads of the county. 


The judgment is affirmed. 


DOE ON THE DEMISE OF WILLIAM SMITH vr. PENELOPE SMITH. 


A general power to sell, given to a stranger, by a deed of bargain and sale, 
or covenant to stand seized to uses which also conveys such property to 
others than such stranger, is void, and a conveyance made under it is 
also void. 


ACTION oF EJECTMENT for a lot in the City of Raleigh, 
tried before his Honor Judge MANLY, at Fall Term, 1853, 
of Wake Superior Court. 

Clara Thomas, being seized of the premises, made the . 
following deed: ‘To all people to whom these presents 
shall come, greeting: Know ye, that I, Clara Thomas, of 
the City of Raleigh, for and in consideration of the natural . 
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love and affection which I have and do bear towards my two 
children Frances and Thomas, and for the further consider 
ation of one dollar to me in hand paid, I have, and do by 
these, give unto my. two children Frances and George, 
my house and lot, part No. 112, whereon I now live, toge- 
ther with all my household, kitehen furniture, and every 
other species of property I own, of what nature or kind so- 
ever: but the property herein conveyed is, however, to be 
under the control and management of Alexander M. High, 
for my said children, namely, to rent, lease, sell or other- 
wise dispose of the same, say all or any part of said lots, 
houses, or other property hereby conveyed, as to him may 
seem most advantageous for my said two children, and to 
make such conveyances for the same as he may deem most 
advantageous for their promotion and benefit ; (here follows 
the boundaries) ; together with all the profits and benefits, 
rents, issues and profits thereof, to them and the said Alex- 
ander M. High, as above conveyed. In testimony whereof; 
T have hereunto set my hand and seal, this 15th of March, 
1842.” 

Alexander M. High, after the death of Clara Thomas, in 
virtue of his supposed authority under the above deed, sold 
and conveyed the property to Richard Smith, who conveyed 
the same by his will to the defendant Penelope. The plain- 
tiffs are the children of Clara Thomas, mentioned in the 
foregoing deed. 

The only point in the case was whether A. M. High had 
power to sell and convey the land. It was agreed that, if 
the Court should be of opinion that he had, there-should be 
a non-suit ; and if of opinion otherwise, judgment should be 
rendered for plaintiffs. His Honor gave judgment of non- 
suit, and plaintiffs appealed. 


Winston and Rogers, for plaintiffs. 
Moore and G. W. Haywood, for defendant. 
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Pranson, J. Considering the authority given to High, to 
sell the land and make a conveyance, in the light of a pow- 
er of attorney, the deed executed by him could have no ef- 
fect, because it was made after the death of his principal, 
by which it was revoked. Considering it as a power of ap- 
pointment, under the doctrine of uses, it is equally imper- 
fect, because it is well settled that an estate cannot be cre- 
ated by means of a general power of appointment given ina 
covenant “to stand seized”’ to uses, or ina “deed of bar- 
gain and sale;” and the deed of Clara Thomas to her two 
children, in which the power is contained, must be either the 
one or the other of thesg conveyances. 

1. Supposing it be a “ covenant to stand seized,” that con- 
veyance operates by a use being raised on account of a 
good consideration, and then the legal estate is carried to 
the person having the use, by force of the statute of uses: 
a use must first be raised, and that can only be done by a 
good consideration—natural love, for instance, between the 
co¥yenantor and the person in whose favor it is to arise. Of 
course, such a consideration cannot exist where the ap- 
pointee, or person to have the use, is at the time unknown, 
and may be any one whom the donee of the power may af- 
terwards appoint: and, although the appointee may hay pen 
to be,one who is a kinsman of the covenantor, that will not 
suffice ; for the consideratian that will support a deed, when 
it requires a consideration, must exist at the time it is exe- 
cuted; otherwise the deed is deficient, and the accident of 
a consideration afterwards cannot give to it any effect. 
This, however, is beside the question ; for the appointee was 
not a kinsman of the covenantor. Although, as between. 
the donor and her two children, there was a sufficient con- 
sideration to support the deed, and to raise the use limited 
to them, yet a good consideration is personal, and cannot 
extend, for any purpose, beyond the party, and the use lim- 
ited to the party. Ifa parent covenants to stand seized to 








188 IN THE SUPREME COURT. 





Sinith v. Smith. 





the use of a child for life, remainder to the use of a stranger, 
the remainder is void. The reasons apply with more force 
to future contingent uses, and with still more to such uses as 
are to be raised by a general power of appointment, al- 
though the power is given to the child: of course, to give 
such a power to a stranger js out of the question. 

2. Suppose it to be a deed of “ bargain and sale ;’’ that 
differs from a “covenant to stand seized’ only in this: that 
one requires a gvod, and the other a valuable considera- 
tion ; and the remarks made above apply, with a slight dis- 
tinction, growing out of the nature of the two kinds of con- 
sideration. And the difference is this: a good considera- 
tion, as before remarked, is personal ; whereas, a valuable 
consideration may be paid to the bargainor, for and on ac- 
count of another. So that, although a covenant to stand 
seized to the use of a siranger, in consideration of natural 
love for the child of the covenantee, is void, yet a bargain 
and sale to B, in consideration of value, paid by a stranger 
to the bargainor, for and on account of B, raises the use, 
and the statute carries the legal estate. So if one, in con- 
sideration of value paid to him by A, bargains and sells to 
A for life, remainder to B in fee, it will be intended that A 
paid the consideration, as well on account of B, as for him- 
self. But the person to whom it is limited must be named, 
for it cannot be intended that a consideration was paid for 
snd on account of an unknown person. For this reason it 
is settled that a future contingent use to one unknown, or 
not in esse, cannot be raised by a deed of bargain and sale. 
It is also settled that a use cannot be raised by a general 
power of appointmeut, given to the taker of the first estate 
in the use ; and the case is much stronger where the power 
of appointment is given to a stranger, which is our case. 
For then the idea that any consideration moved from the 
unknown appointee to the bargainor is entirely out of the 
question. And it does not alter the case if, after the ap 














DECEMBER TERM; 18538. 139 








Smith v. Smith. 





pointee is known, he should pay a valuable consideration to 
the bargainor ; for the deed is absolutely void, unless the 
consideration is paid, or secured to be paid, (which is the 
same thing,) at the time the deed is executed. 

It would be an idle display of learning to pursue this sub- 
ject further; Sir Edward Sugden, in his treatise on Powers, 
discusses it fully, and it so clearly appears that, in regard 
to the question before us, there is no conflict of opinion. 
So it would seem useless to have said as much as we have, 
but for the purpose of simplifying the subject, and relieving 
it from that seeming confusion which is sometimes produced 
by too much learning. In vol. 1, page 85, he says: “A 
power in a bargain and sale to lease to any man, although 
for a valuable consideration to be paid or rendered, is too 
general, and therefore void.”’ ‘So such a power in a cov- 
enant to stand seized is, for the same reason, vo.d: nor is 
it any argument in favor of a lease under such a power, 
that it is granted to some person within the consideration 
of blood, because, by reason of its generality, the power 
was void at the time the deed was executed.” At page 86: 
‘It seems clear that a power may be raised, in a bargain 
and sale, to lease to a person from, or in behalf of whom, 
« consideration moved at the-exceution of the deed: so a 
power may be raised in.a contract to stand seized, to grant a 
lease to a person named in the deed, and within the considera- 
tion of blood or marriage, although such a lease cannot be gran- 
ted where a general power is reserved to leaseto any man.”’ 
in such cases, as Lord Chief Baron GILBEert has observ- 
ed, “no use can arise; for, when the persons are altogether 
uncertain, and the terms unknown, there can be no consid- 
eration. If such cases could be supported, it might, on the 
same ground, be argued that contingent uses to persons not 
in esse could be raised in a bargain and sale, provided they 
paid a consideration when born. It is settled that such a 
general power is yoid in its creation.’” Saunders, in his 
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treatise on Uses and Trusts, vol. 2, page 42, says; “As no 
use can be limited to arise out of a use, it follows that a use 
cannot be limited upon the legal estate of the bargainor, so 
as to be executed. by the statute; neither can there be a 
seintilla juris,-or possibility of the scizin remaining in the 
bargainor, after the bargain and sale, to serve a use limited 
on a future event, because the consideration paid by, or on 
account of, the bargainee, and which constitutes the found- 
ation of the bargain and sale, appropriates the use exclu- 
sively for his benefit. The limitation of the use to the bar- 
gainee is a consequence arising from the payment of the 
money, and’ beyond that limitation the original considera-— 
tion and contract do not extend: therefore, if there be a 
bargain and sale for the use of the bargainee, with a power 
from him to make leases, a lease made under that power 
cannot operate as an appointment of the use to the lessee.” 

The reason why these authors direct their attention almost 
exclusively to the power to make leases is, because the ques- 
tion was settled at an early day against the power to sell, 
and has never since been agitated. But the power to make 
leases was so convenient and almost necessary, according to 
the condition of things in England, that it found some ad- 
vocates—among others, Cruise. They, however, were forced 
to restrict it to leases where a full ret is reserved to be paid 
to the person having the first estate, and, after its determ- 
ination, to the taker of the second estate. The admission 
of the necessity for this qualification yields the question ; 
for, evidently, it is not the amount but the fact of the con- 
sideration that forms the basis of the doctrine: for the pur- 
pose of raising a use, one dollar is as effectual as one 
thousand. 

If a general power to lease cannot be given to one to 
whom the first estate is limited, a fortiori a general power 
to sell cannot be given to a stranger. The whole subject is 
fully discussed in MrtpMay’s case, 1 Rep. 177. 
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Judgment reversed, and judgment ,for the plaintiffs, ac- 
cording to the case agreed. 


CASWELL COOPER vs. JOHN A. PURVIS, 


W here parties enter into an express and specific contract, which is neither 
general nor doubtful, local usage cannot be resorted to in ascertaining its 


terms. 


Action of AssuMpsItT, tried before his Honor Judge 
MANLY, at Fall Term, 1853, of Edgecombe Superior Court. 

The defendant, as administrator of Lewis Purvis, hired 
out a negro girl at public hiring, in June 1851, for the resi- 
due of the year, to the plaintiff. Though not known at the 
time, it soon became manifest that she was pregnant, and in 
the Fall she was delivered of a child. 

There was proof of a long and well established custom in 
the county, embracing the place of the transaction, and the 
residences of the parties, to allow the hirer of a woman in 
such cases ten dollars. 

The evidence of the custom was objected to, as immaterial, 
but the Court held, that, as-there was nothing in the law or 
in the contract to forbid the operation of the usage in case 
it was so generally known and acquiesced in as to make it 
a part of the contract: in case, in other words, the custom 
was a consideration under which the biddings were conduct- 
ed, and under which the parties acted, in making their 
bargain, the testimony was material, and if believed, the plain- 
tiff was entitled to recover. . 

Verdict for plaintiff, and appeal to this Court. 


Singeltary, for plaintiff, argued as follows : 
The plaintiff says, that when he hired the negro girl, the 
administrator promised to pay him ten dollars, if she was 
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delivered of a child during the term of hire. That, although 


nothing was said about it at the time, the promise was‘im- 


plied, and was part of the contract, for it was so understood 
and acted on by all the persons present and bidding, wh ch 
the administrator knew, and profited by in silence, which was 
a virtual assent. The plaintiff then offers to show that it 
was the established custom of the neighborhood for the 
owner to pay ten dollars in such cases, and to this the de- 
fendant objects. As a matter of fact, it is clear enough 
that what is here offered in evidence, bears directly on the 
issue. But the defendant says, it is incompetent under the 
decision of the Court in the case; Haywoop vy. Lona, } 
fred. 438. The Court there decide that the owner of a slave 
hired is not liable to the physician, because there is a spe- 
cial contract between the physician and the hirer. But it is 
intimated that the ewner might be held answerable to the 
hirer, because that would carry out the reason of the cus- 
tom. In the present case, thet reason of the custom and its 
form are together, and no special contract intervenes. 

On the former trials of this case, the plaintiff has pro- 
duced no authority, because, after diligent search through 
the reports, none could be found. A subsequent reference 
to the Text Books has supplied the deficiency. Vide 
Starkie 2, 362; it says: ‘“* When parties have not entered 
into any express and specific contract, # presumption, never- 
theless, arises, that they meant to contract, and to deal ac- 
cording to the general usage, praciice and understanding, if 
any such exist, in relation to the subject matier.”” * Where 


an agreement between parties is general, or doubtful, the 
custom and usage of the country in which it was made, are 
frequently evidence of the terms upon which the parties 
meant to contract ; for,in the one case, their silence raises 
& presumption that they intended to be governed by tlie 
usual course of dealings in such cases, prevalent in the 


neighborhood.” 














‘DECEMBER TERM, 1853. 143 





Cooper v. Purvis, 





Another ground taken by the defendant is, that the con- 
tract was reduced to writing, and nothing said about the 
matter in dispute. That is, the. plaintiff gave his note for 
the hire. The answer is, that in this the plaintiff did noth- 
ing more than fulfil his part of the contract, which was, that 
he should pay or bind himself to the payment of a certain 
suin of money. 


Biggs, for defendant. 


Battxe, J. We differ with his Honer upon the question 
raised on the trial, as to the admissibility of proof of the 
custom or usage relied on by the plaintiff, to imply a contract 
in his favor. It is directly opposed to the principle laid 
down by the Court, in the case of Jones vy. ALLEN, 5 Ired. 
Rep. 478. That was an action brought by a physician, 
against the owner of a slave, for professional services ren- 
deved to the slave, while in the possession of a hirer, and at 
the instance of the hirer. In support of his action, the 
plaintiff offered to prove, that, in the section of country 


. where the hiring took place, it was the universal custom for 


the owners, and not the hirers, to pay for medical attendance 
upon the slaves, but the testimony was rejected. This 
Court held that the testimony was properly rejected, and 
said that “no doubt the liability of general and special 
owners of hired slaves, for the expenses of their maintenance 
und medicine during sickness, is often and perhaps generally 
the subject of contract between them. But, without some 
stipulation on that point, the general rule of Jaw must ope- 
rate, and cannot be controlled by any understanding to the 
contrary, in particular neighborhoods. 

There was no established general custom on the point ; 
for, if there was, that would be the law: but a mere local 
usage in a small part of the country cannot change the law, 
and give the plaintiffs an action against one man, when they 


\ 

















144 IN THE SUPREME COURT. 


Cooper v. Purwis. 





are employed by another. So, in the case before us, it is 
not contended that the custom is a general one ; nor are the 
terms very generally defined. Whether it extends to hirers 
by the year; by the half year, by the month or the week, 
we are not informed. If to the latter, it is very unreason- 
able, and ought to be abolished by force of the maxim, ma- 
‘lus usus abolendus est. But the decisive objection to the 
allowance of such neighborhood customs ‘is the uncertainty 
in relation to the proof of them, and the great inconvenience 
of having local laws, in any part of the State, to regulate 
matters which ougliteto be the subjects of express contracts. 
But the counsel of the plaintiff relies, for the support of his 
action, upon certain passages in Starkie on Evidence, vol. 2, 
page 268-9, of 1st Am. edition: “Where parties have not 
entered into any express contract, a presumption neverthe- 
less arises, that they meant to contract, and to deal accord- 
ing to the general usage, practice and understanding, if 
such exist, in relation to the subject matter.” And again: 
‘* Where an agreement between parties is general and doubt- 
ful, the custom and usage of the country: in Which it was 
made, are freqently evidence of the terms upon which the 
parties meant to contract ; for, in the one case, their silence 
raises a presumption that they meant to be governed by the 
usual course of dealing in such cases prevalent in the neigh- 
borhood,”. We need not inquire whether Mr. Starkie’s doe- 
trine, be correct or not ;- for it is not ‘at all applicable tothe 
case. The parties here did enter into “ an express and spe- 
cific contract,” which was neither general nor doubtful, and 
therefore left nothing to be presumed or inferred. 


Judgment reversed, and a ventre de novo awarded. 
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JOHN C. PETTIJOHN »v. HENRY WILLIAMS. 


Where the executor of one.tenant in common, authorised to sell a fishery, 

_ takes along with him the other tenant, and refers the purchaser to him 

as one acquainted with the proper.y, and such tenant commits a fraud 

in his representations of the qualities and condition of the fishery, such 
executor is personaliy liable for. the fraud. 


Action in the case tried before Judge Exuis, at Fall 
Term, 1853, of Chowan Superior Court. 

The plaintiff declared for a deceit, by fraudulent misrep- 
resentations in the sale of a small piece of Jand, on Croa- 
tan Sound, used as a landing for seins.used in fishing in the 
adjacent waters of the Sound, and the alleged deceit was, 
first, in representing that there were only seven stumps in 
the adjacent scope of waters constituting the fishery, where- 
as there were two thousand stumps, hangs and obstructions, 
and the defendants well knew it. 

The land had been owned by the defendant Melson, and 
one Whitley, who fished there in the years 1846, ’47, °48, 
and in 1849. Whitley died, leaving the other defendant, 
Williams, his executor, who was empowered by the will to 
make sale of this fishery. 

Advertisement had been.maile to sell the same at auction, 
at Edenton, but having failed thus to make sale, the defen- 
dants went together, on their return home, to the house of 
plaintiff, in the town of Plymouth, in Martin county, where 
the representations complained of were made, and a sale to 
the plaintiff for $3,000 was executed. Upon the point of 
the deceitful representation, the evidence adduced on the 
trial was as follows: 

One Nixon testified that defendant, Melson, said to the 
plaintiff, in the presence of the other defendant, that there 
were in the sein ground but three stumps or not more than 
five, and that three of them were staked so that it could be 


10 
























Pettijohn v. Williams. 





seen where they were, and that eight men «could: re- 
move all the obstructions in twenty-four hours. That Wil- 
liams was present at the time, but did not, in his hearing, 
make any statement about the stumps or obstructions. 

One Brown stated, that he heard the defendant Melson say 
to the plaintiff, in the presence of Williams, that there were 
but three or four stumps in the sein ground ; that they were 
near the shore, and might be cleared out at an expense ef 
forty dollars; that Williams was present, and made no 
statement about the number of stumps. 

One Fagan testified, that he heard the defendant Wil+ 
liams refer the plaintiff to Melson for information, as to the 
obstructions in the fishery, and Melson said, in the presence 
of Williams, that there were but few hangs in the fishing 
ground and they could be easily removed; that there was 
# bunch of stumps or hangs in the lower corner, which did 
not interfere with the sein, unless it drifted out of the usual 
course, by the force of the winds and tides. 

Fagan also stated, that, on the day before this conversa- 
tion, he heard Williams tell plaintiff that the fishery was 
clear, or tliat Melson said it was clear; that Melson had 
cleared it, but that he, Williams, had no personal knowledge 
of the condition of the fishery in that respect, but that he 
had brought Melson with him to tell its condition ; that Mel- 
son was not then present. 

There was evidence on both sides as to the condition of 
the fishery; but, as the jury found the defendant Melson 
guilty, it is not thought necessary to enter into a detail of it. 

The plaintiff insisted that Melson had made'a false repre- 
sentation, and that Williams was bound by it, because Mel- 
son acted as his agent in making the misrepsentation, and 
this, although Williams was ignorant on the subject, and did 


not know Melson’s statements were false. 


The Court charged the jury, that, however this might be, 
had Williams appointed Melson his agent to sell the proper- 
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ty, there was no such evidence here of agency, and that, 
if the reference by Williams to Melson, of the plaintiff, 
for a descriptiow and representation of the character 
of the property, proceeded from an ignorance on «his 
part, of its true condition, and was made in good faith, 
and he was innocent of any fraudulent collusion with Melson, 
and knew not that his representations were false, he would 
not be liable; that his liability depended upon false repre- 
sentations made by himself, or an acquiescence in such as 
‘were made by Melson, knowing, at the time, that they were 
false. 

The verdict was in favor of the plaintiff for $1,500, 
against Melson only, and in favor of Williams. 

Plaintiff moved for a venire de novo, for error in the in- 
struction of the Court. Motion refused, and appeal to this 
Court. 


Heath and Bragg, for plaintiff. 
Smith, for defendant. 


Pearson, J. It is established by the verdict, that the rep- 
resentations made by Melson, in regard to the property, were 
false, and he knew them to be so: and, that although Wil- 
liams did not at the time know them to be false, yet, by 
means of these falsehoods, he and Melson were enabled to 
sell the property to the plaintiff for greatly more than it 
was worth: and the point in the case was, after Williams 
found out that the plaintiff had been cheated, could he re- 
tain the part of the spoils that had fallen to his lot, in the 
division with Melson, without becoming, in contemplation of 
law, also liable for the fraud that had been practiced—at least 
to the extent of his rateable part of the damage—so as to 
make the difference between the two consist in this : that the 
perpetrator was liable for the whole, the other tothe extent 


of his participation in the spoils? 
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His Honor misconceived the case, and made it turn upon the 
point that there was no evidence that Williams had appointed 
Melson his agent to sell the property: Whereas, there. was 
pregnant proof that he had made him his agent, to assist 
him in m: king the sale, by referring to him as one who was 
well acquainted with the property, and could give all neces- 
sary information in regard to it. The witness Fagan swore 
that he had told him, that he brought Melson with him to tell 
the condition of the property, and all the witnesses concur in 
saying that he referred the plaintiff to Melson, who would 
answer all inquiries, and it is evident, that the plaintiff was 
induced to rely upon the information thus received, and 
close the treaty. 

It can make no sort of difference, whether he was his 
agent to do the whole business connected with the sale, or 
only to do a part of it. If you, having a horse to sell, get 
one man to ride him up and down the street, to show his parta, 
aud another to act as auctioneer to see who will give the 
most for him, and ancther to act as clerk and set down 
the bid, they are all your agents, as to the parts assigned 
to them, (they act for yeu and in your stead, which is the 
true definition of an agent), although you reserve to your- 
self the part of receiving the money, and making a bill of 


gale, and of delivering the article to the purchaser. So, if — 


you advertise a tract of land, and refer persons who may 
wish to buy, to A B, who is well acquainted with the land, 
and will go upon it with them and show the boundaries, &c., 
does it need the authority of decided cases to show that he 
is your agent, and that if he makes a wilful misrepresenta- 
tion, and points out land as belonging to the tract, which, 
in fact, it does not include, and thereby enables you to sell 
it at an extravagant price, that you can, after notice of the 
fraud, which he has practiced, insist upon keeping the 
whole price, and take the benefit of his falsehood, without 
being guilty of afraud, as well in law as in morals? Can a 
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man, lawfully, do that by another which he cannot do 
himeolt ? ? Just as soon as you showed a disposition to 
hold on to your ill-gotten gains, every honest man would 
exclaim, “you are just as guilty of a fraud as the vile in- 
strument you made use of.” 

This plain principle of law and common honesty is appa- 
parently conceded by his Honor, and the error is in putting 
the case on a supposed distinction between an agency to sell 
out and out, and an agency to do some part only of what 
is necessary to effect a sale. We find no such distinction in 
the books, and the principle is settled generally, that a ven- 
dor is bound for the fraud of his agent, in effecting a sale: 
in fact, the principle is settled as to all agencies. CoMForT 
v. FowKE, Meeson and Weisby, 373. Although the Judges 
differ in opinion as to the point in the case before them, 
they all take it as settled.law, that a principal is bound for 
the fraud of his agent. Park B. says: “I concede that, 
if one employ another to make a contract, and that agent, 
though the principal be perfectly guiltless, knowingly com- 
mit a fraud in making it, not only is the contract void, but. 
the principal is liable to an action.” Lord ABINGER, C. B., 
who dissented, says: “‘I own it never occurred to me, to 
doubt, upon principle,*or upon the authority of decided 
cases, that the knowledge of the principal was the knowl- 
edge of the agent, and the knowledge of the agent the 
knowledge of the principal.” 

There is one case so fully in point with the present, that, 
although unnecessary, we are tempted to cite it. Maynarp 
v. Ruopg, 11 Eng. C.'L. R. 419. Plaintiff had effected 
an insurance upon the life of Col. Lyon, of whom the plain- 
tiff was an annuity creditor. In making the insurance, the 
plaintiff referred the company to Col. Lyon for mformation 
as to his health: the Colonel did not make a true state- 
ment. The Court say, however hard it may be on the 
plaintiff, the rules of law must be adhered to: so that, 














‘Outiaw'», Hurdle and others. 





“though entirely’ innocent, he lost’ the benefit of: the policy, 
‘én accOunt of the misrepresentation of the Colonel; to 
whom he had referred the company for information. 

* Allusion ‘was made, upon the argument, to the fact, that 
Williams sold under a power given to him as executor. 
“That does not vary the case. We presume that, in settling 
‘with his cestud que trust, he will only be charged with the 

real value of the property; but, be that as it may, he was 

not at liberty to commit a fraud in law, for his own benefit 
or for that of others. 

’ It is only necessary to say that the variances pointed out 
by the plaintiff are immaterial. 

The plaintiff is entitled to a venire de novo, as to the de- 
fendant Williams. He does not ask one as to Melson, who 
‘did not appeal. 


Judgment reversed. 


- 


. JOSEPH B. OUTLAW, PROPOUNDER OF THE WILL OF DAVID 
, OUTLAW ev. GEORGE HURDLE AND OTHERS, CAVEATORS., 


According to the practice in this State, a plaintiff may introduce as many 
witnesses as he deems necessary to establish his case, and if,the defend_ 
ant brings in contradictory witnesses, the plaintiff may call in others to 
corroborate his first. 

' The rule of evidence, that a comparison of other writings with the one 
in contest cannot be allowed to prove hand-writing, is not varied by the 
fact that such writings are in evidence for other purposes. Writings are 
not properly submitted to a jury’s inspection, but they should be read. 
As a general rule, all evidence is addressed to the hearing of the jury, 
and not to their sight. 

The dispositive character of a script propounded for probate, ean be 
proved by evidence dehors the paper. 

In order to entitle a holograph will to probate, the hand-writing of the 
deceased should be so generally known as to preclude fabricated wills. 

. The character of an individual opposing an instrument-for probate ean- 
i not be considered in determining on the genuineness of the paper. 
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THIS was an action of DEVISAVIT VEL NON, tried before 
his Honor Judge Manty, at.a Special Term of. Wake Sn- 
perior Court, held on the 3d Monday of June, 1853. 

The paper writing propounded for probate, as the last will 
and testament of David Outlaw, is as follows: 

* It ig my wish and desire that my good friend and rele- 
tive, Dr. Joseph B. Outlaw, have all my property of every 
description. DAVID OUTLAW. 

Dec, 20th, 1848.’” 

The plaintiff’ s counsel produced witnesses, who deposed 
that the deceased died at the house of the propounder, on 
the morning of the 21st of March, 1849, about half past five 
o'clock ; that he was buried on the afternoon of the next 
day ; that, about seven o’clock in the evening of that day, 
the propounder went from the dining room into his wife's 
apartment, separated from that room by a narrow passage, 
and spoke to his wife, who went into a part of the room 
where the bureau stood, out of sight of the witness deposing 
to the fact, when he heard the sound of the unlocking of the 
bureau drawer, when she presently returned, and handed 
to the propounder a small trunk, well known as having 
been the property of the deceased in his life-time, and to 
have often been referred to by-him as containing his valu- 
able papers and effects, and delivered the same to the pro- 
pounder, who brought it into the dining room, and placed it 
on a table between him and the witness; then unlocked and 
opened it, and taking out a considerable number of bonda, 
(in large sums, due and payable to the deceased,) wrapped 
up in a paper cover;. upon examining which, the paper- 
writing, propounded as a will, was found at the bottom, and 
making a part of the bundle; the bonds being all labelled 
with the names of the obligors, and the amount of the bonds, 
but the paper-writing had no endorsement upon it. During 
@ previous part of the day, the propounder had asked the 
witness, (Spivey,) who assisted him in the examination of 
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the trunk, whether it would not be proper to: have ani exam- 
ination of deceased’s papers, and witness replied that it 
would; and for that purpose he had better send for some’ 
of the neighbors; in reply, the propounder asked, ‘will 
not you answer ?’’. witness said “yes.” This witness was a 
lawyer, arid: was consulted by the propounder professionally ; 
but, being an old friend, and having been his client, he charg- 
ed him nothing. Afterwards, and immediately before pro 
pounder went to the trunk, as before stated, witness said to 
him, now is a good time to atterid to that business; upon 
which propounder rose and wetit for the trunk. The pro~ 
pounder then called six witnesses, who-deposed to being ac- 
quainted with the hand-writing of the deceased, by having 
seen him write, and having corresponded with him, who sev- 
erally deposed that the said paper-writing, and every part 
thereof, including the signature, was, in their opinion, in the: 
genuine hand-writing of the deceased, and was written by him.. 

It was also in evidence, on the part of the propounder, 
that the deceased, on his arrival at the plaintiff's house, on 
the 16th of March, gave the little trunk before mentioned 
to plaintiff's wife for safe-keeping ; that he complained of 
being unwell; continued so until Sunday, when he took his 
bed, and died, as before stated, on Wednesday morning 
next after. 

The propounder’s counsel then stated to the Judge that 
he wished to reserve the examination of the other witnesses- 
until after the witnesses for the other side were examined, 
and their case closed, insisting that by law they had a right 
soto do, and desired his Honor’s opinion thereon ;—the 
eaveators’ counsel insisting that the propounder was bound, 
in his opening, to examine all the witnesses whose testimony 
was proper and admissible in chief, and could not, after the 
caveators’ case should be closed, offer any testimony except 
such as should be called for and made admissible in reply 
thereto. 
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Upon this question the Court expressed the opinion that ° 
the practice in North Carolina had been in-accordance with’ 
the propounder’s views, and declared its intention of follow-~ 
ing,-on this occasion, the established usage. 

The propounder’s counsel accordingly reserved this evi- 
dence, and offered the same, as hereinafter stated, after the 
close of the defendants’ case—to which the caveators, by: 
their counsel, excepted. 

The counsel for the eaveators produced as a witness one 
Stephen Moore, of Hillsboro’, who deposed that, in the 
Spring, or early in the Summer, of 1847, at Hillsboro’, the» 
deceased applied to him to prepare a will, which he did, and 
it was executed, and attested by two subscribing witnesses ; 
the testator charging Moore to keep secret beth the contents 
of the will, and the fact of his having made one, and left 
the will with him for safe-keeping. 

By this will, legacies were given tothe various: aaron 
ef the Hurdle family, and to a daughter of the prepounder ; 
the residue to the caveator George I{urdle; and George 
Hurdle, and Benjamin Hurdle, another of the eaveaters, 
were named executors. 

This witness, Moore, further proved that he retained this 
wilt in his keeping ’till the Summer of 1848, when the de~ 
ceased, proposing to make some alterations, a new will was 
prepared and executed and duly attested. By this will, 
some additional legacies were given, the legacy to Miss Out~ 
law increased from one to two thousand dollars, and George 
Hardle named sole executor and residuary legatee. This 
will was left in Moore’s keeping until the 4th of December 
in that year, when the deceased, being about to go from 
Hillsboro’ to the low country, declaring his intention of ‘re- 
turning in the Spring, called upon Moore for the will, say- 
ing he would take it with him; and it was accordingly de- 
livered to him. 





‘ 
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‘olin both of these wills, provision was made for the libera- 
tion-.and support of his slaves; and in the conversations with 
Moore, upon the occasion of writing them, the deceased sta- 
ted that the propounder, and one Bagley, and Mrs. Parker 
would be disappointed in the disposition he was making of 
his property ; but that the propounder was an extrava- 
gent man, and property would do him no good. 

The caveators produced one Lawrence as a witness, who 
deposed that the deceased came te ‘Raleigh in the evening 
of the 19th December, 1848, spent the night at his house, 
and left the next morning; and by another witness, caveat- 
ors proved that he met the deceased, about mid-day of the 
20th, near to the house of one Clayton Lee, to which he 
was guing, and which is distant from Raleigh, on the road 
to Louisburg, about fourteen miles. 

One Holloway was then called by the caveators, who de. 
posed, that the deceased came to his house, which is about 
nine miles from Raleigh, on the road to Hillsboro’, on the 
9th of March, 1849, and remained until the 12th of the 
same month; on the morning of which last day he said, that 
he had in his trunk his will, written by Stephen Moore, of 
Hillsboro’; that he had directed his slaves to be settled, by 
that will; and that, when he died, George Hurdle would 
see- what to do,—how to settle his slaves,—and would find 
enough to satisfy him for his trouble ; that, rather than the 
propounder should have his property, he would put it in the 
fire ; that he was going down the country to get a negro he 
had given away, in order that he might be liberated with 
the rest.of his slaves ; and the witne’s saw in his possession 
® bundle, out of whieh he took a five dollar note, and which 
appeared to witness to contain a considerable sum of money. 
He said, on cross examination, that he did not see but one 
dill, so as to know. the amount of it, but he thought he saw 
@ good many ; but of this he could not be certain. 
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The deposition of Clayton Lee was then read by the cav- 
eators’ counsel, to the effect, that the deceased left his house 
on the morning of the 16th of March, 1849, going, as he said, 
to the house of the propounder in the County of Franklin, 
at the distance of 26 miles from the house of witness; that, 
at one moment, the deceased proposed leaving with him the 
little trunk before mentioned, in which he said was his little 
all, and told witness, in the event of his. death without re- 
turning, to be sure and write to Ben Hurdle, and let hie 
have the trunk. 

The caveators then examined thirteen witnesses, who sev- 
erally deposed to their acquaintance with the hand-writing 
of the deceased, and that, in their opinion, the paper-writ- 
‘ing in question was not in his hand-writing. 

The caveators then offered to exhibit to the jury.a large 
number of letters in the hand-writing of the deceased, (and 
which had been produced, some by the propounder and some 
by the caveatofs, on a former trial of this cause, and retain- 
ed and impounded by order of the Judge who then presided, ) 
for the purpose of showing that the deceased always used 
the contraction “‘its,’’ for ‘it is,’’ as evidence to. be consid- 
ered by the jury in determining whether the said paper was 
in the hand-writing of the deceased or not. 

To which evidence, the ‘counsel for the propounder ob- 
jected ; and the Judge, deeming the evidence inadmissible, 
refused to receive the same—to which opinion and. refusal 
the caveators, by their counsel, excepted. 

The counsel for the propounder then offered that the ¢ op- 
posite counsel might’ use all the letters that were impounded, 
containing in them the word “ its,”’ by reading that portion 
of them to the jury, or stating to them in which of the:let- 
ters the word was to be found, and how often found, or 
might prove it by any witness, who might, for that purpose, 
inspect the letters, without exhibiting the same to the jury, 
which proposition the defendants’ counsel declined to accept. 
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The counsel for the caveators read to the jury, for the 
purpose of showing affection of the deceased for the Hur- 
dles, twelve. letters, which, on a former trial, had been sub- 
mitted to the jury, for a comparison of hand-writing, and 
impounded by order of the Judge, in which letters the word 
“its’’ occurred twenty-five times, and the words “it is” did 
not occur at all; and the counsel for the propounder read 
sever letters, which had also, on a former trial, been submit- 
ted tothe jary and impounded, to show affection of deceased 
for the propounder, in which the word “its” occurred twenty- 
one times, and ene letter which had not been impounded, in 
which the word “its” occurred once, and the words “it is” 
also once: all which letters the jury were permitted to ex- 
amine ; but the letters thus put in were not all‘ the letters 
containing the word “its” which the caveators’ counsel pro- 
posed to read and submit to the jury ; but there were fifteer 
letters containing the word “its” which were not read. 

The counsel for the caveators also offered to put in evi- 
dence: the inventory of the effeets of the deceased, returned 
by the defendant as administrator pendénte lite, for the pur- 
pose of showing thereby an abstraction by the propounder 
of money of the deceased ; te which the propounder’s coun- 
sebobjected, and the Judge refusing to admit the same, the 
counsel for the caveators excepted. 

The Coart thought the letters offered inadmissible, under 
the rule which excludes manuscripts introduced merely for 
the purpose of comparison. The offer is in substance a pro- 
pesition to compare in a certain particular, and the rule 
seems fully applicable to it. 

It was furthermore held, that the principle of exclusion 
could not be changed by any inquiry into the number of let- 
ters, or the sources from which they were drawn, or by con- 
sent on a former trial, now withheld. In connection with 
tis point, the Court stated the rule (as understood by it,) 
to be, that a’ document cannot be introduced by 4 party 
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solely for the purpose of instituting @ comparison ; but being 
competent by its contents, (aliunde,) and in evidence, it may 
be compared by the Court and jury ; and the reason of the 
rule seemed to be, not because comparisons in general are 
improper, for all evidence of hand-writing, except that of an 
eye-witness to the writing in question, is by comparison, but 
because to allow a manuscript to be introduced for that pur- 
pose, is to give power to the party to impose on the Court 
and jury by an improper selection. Af the.specimen be be- 
fore the Court, and be made admissible ‘by reason of its lit- 
rary contents, this element of mischief does not pertain’to 
it, and the reason ceasing the rule ceases. In conformity 
with this opinion, the letters, &c. as stated, were introduced, 
examined and compared. The plaintiff then examined thir- 
teen other witnesses, who severally deposed to a knowledge 
of the hand-writing of the deceased, and that the propounded 
paper, with every part of it, the signature included, was in 
his proper hand-writing. 

The propounder also called and examined more than 
witnesses, who deposed to having been acquainted with the 
deceased, and te having heard him, at many times, declare 
a very high epinion of the propoun‘ler.as a physician and a 
gentleman, an affectionate regard for him asa friend, and 
great pride in him as an Outlaw. Several of these witnesses 
also stated that the deceased, in these communications, often 
spoke of him as an extravagant man, who did not know how 
to take care of money, but if he had.even a very large es- 
tate, would soon waste it, as the deceased said he had wast- 
ed several fortunes already. Some of these witnesses .slso 
stated their having heard the deceased speak.of the Hurdles 
as his nearest relations, and as persons for whom he enter- 
tained a high opinion and regard as gentlemen and: frtends, 
and as industrious, careful, prudent men, who knew how to 
take care of property ; but complained of George for being 
4oo much addicted to attending public meetings. 
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The propounder also proved, by several witnesses, that 
prior tothe Spring of 1848, the deceased had declared a 
purpose to:give his estate to propounder, and, by one wit- 
ness that, during-his last illness at the house of the pro- 
pounder, he said to the witness, that he had. made many 
wills,. but had then arranged his business, or his business 
was then arranged, (but which expression witness.did not re- 
collect,) to his satisfaction. He also proved, by one Fisher; 
that, on the afternoon of the 12th of March, being the day 
he left Holloway’s, the deceased, being in Raleigh, express- 
ed to him great affection and regard for the propounder and 
his family ; that, although he had nearer relations, they had 
treated him with greater kindness than any of them; said 
that he was then going to his house, and expected to make 
it-his home for the residue of his life, except when he was 
travelling about; that he expected to have something to 
leave them when he died ; it would not be much toanybody, 
and he did not know that it made much difference what be- 
came of .it after his death; and, in the same conversation, 
deceased said the propounder spent money as fast as he got 
it, and said also that he was a good and honest man. 

Many letters of the deceased were read by the propound- 
er, to show the affection of the deceased for him and his 
family ; and others by the eaveators, to show his affection © 
for the- Hurdles, particularly George and his family. These 
letters were also submitted by the parties to the jury, to be 
compared with the propounded paper; the propounder in- 
sisting that, by this comparison, the genuineness of the pa- 
per would be made manifest, and the caveators that the con- 
trary would appear thereby ; and particularly that its com- 
parison with a letter of deceased, addressed to the propund- 
er, Swould show that the paper had been copied therefrom, 
and: was a forgery.. Of the witnesses examined in the cause, 
(in number more than eighty,) seventy-eight were acquaint- 
ances of the of the deceased in his life-time ; but, of th 
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only. thirty-two spake to a knowledge of his hand-writing : 
these witnesses generally were from various counties ‘and 
parts-of the State. On this evidence the case was submit- 
ted.to the jury, and the counsel for the caveators made the 
following points : 

ist. That the paper wvitieigs was not upon its face a testa- 
mentary paper, and therefore was not entitled to be deemed 
the will of the deceased. ; 
. 2d: The paper, not being testamentary on its face, if it 
could, be proved to be a will, there must be, to that purpose, 
direct and express evidence, that the deceased had adopted 
or recognized that very paper as his will, and that im this 
ease there was no such evidence. 
. Bd. That it was necessary for the propounder to prove, as 
@ substantial fact, that the hand-writing of the deceased was 
generally known to his acquaintances, and that, in this case, 
there was no evidence to establish that fact, within the mean- 
ing of the law requiring it. 

4th. That, if the jury believed the testimony of Hollo- 
way, and Clayton Lee, and that, in what the deceased said 
to these witnessess, he referred to the will written by 
Stephen Moore, there was no evidence in the cause from 
which the jury had a right to find that the deceased had, 
in his lifetime, placed the propounded paper amongst his 
valuable effects, as his will, notwithstanding the finding there- 
of, in the manner stated, and notwithstanding the declara- 
tion made by the deceased during his last illness, that he 
had arranged his affairs, and what he said to Fisher on the 
12th of March, and, without such evidence, the jury ought 
not to find the paper the will of the deceased. 
. 5th. That, under the circumstances of this case, a mere 
preponderance of evidence or probabilities, in favor of the 
paper, was not sufficient to authorise a verdict in favor of 
the ei ep eared 
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6th. In reply to remarks of the propounder’s counsel, in- 
sisting on his client’s high character, that his character was 
notin issue on the record, and that the jury were.not at 
liberty to refer to any such character, real or. supposed, in 
coming to a conclusion on the evidence, but must decide 
without any reference, in any event, to his character. 

And the counsel for the caveators prayed the Judge to 
instruct the jury accordingly ; which instructions the Judge 
refused to give, as prayed, but instructed the jury as follows: 

1 and 2. Upon the first and second points, the Court 
stated it was indispensable, in order to constitute the instru- 
ment a valid will, that it be intended by the deceased to 
have a posthumous operation. But it was not necessary 
there should be intrinsic evidence of that intent. If there 
be nothing in the paper to conflict with the conclusion that 
it was so intended, it might be left to the jury, as a question 
of fact, for them to determine; and this question should be 
judged and decided by the circumstances under which the 
paper appeared to be kept and found, as well as by its con- 
tents: these were submitted to the jury, and they were in- 
structed, that, if they collected from them that the paper 
was intended by the deceased, as a disposition of his estate, 
ito take effect at the termination of his life, it was sufficient. 
But, if it was deliberative in its nature only, and intended 
43 @ memorandum or project of a will, to be made at some 
future time, it was insufficient,.and the case of the propounder 
would fail on that point. 

8. Upon the third point, the Court instructed the jury it 
was necessary it should appear that the-hand-writing of the 
deceased was generally known to his acquaintances ; but 
this requisition did not mean that a majority of those who 
knew him should also know his hand-writing. The power 
to make a holograph will, in that sense of the phrase, would 
be # rare qualification. That it was not easy to define, by 
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terms belonging to our language, what is meant by the word 
general, in connection with the topics character, reputation, 
“knowledge, &c. But it is supposed not to mean what every- 
body may think ‘or know, or what indeed a majority shall 
think or know. It means, rather, such opinion and knowl- 
edge as is entertained by a considerable number of persons; 
so considerable in number as to make it common, general, 
in the popular interpretation of those words. In this sense, 
the Court was of opinion that there was evidence to be left 
to the jury on that point, whether the hand-writing was gen- 
erally known, and evidence from which the jury might infer 
that it was so known. 

4. Upon the fourth point, the Court collated the proofs 
on both sides, and called the attention of the jury to such 
as were in conflict with each other, and submitted it as a 
question of fact, whether the paper propounded had been 
‘left by the deceaseil amongst his valuable effects, deposited 
there, by him, as and for his will. It was not necessary 
there should be positive testimony of an eye-witness to the 
point of deposit ; indirect and circumstantial evidence would 
do, provided it be satisfactory. That, if the paper produced 
on the trial were deposited by the deceased in the trunk 
with bonds and obligations for money, it was a deposit 
among his valuable effects, and that requisition of the stat- 
ute would be complied with. Whether the proofs directed 
from both sides upon this point left it satisfactorily estab- 
lished in favor of the propountler.: that is to say, whether 
the jury was then satisfied, from the proofs, that the paper 
was deposited in the trunk by:the deceased, and left there 
as a will at the time of his death, the jury were called on to 
decide by weighing the :testimopy. 

5. On the fifth point, the Court instructed the jury, that 
‘the requisitions of the law ere, that the will shall be wholly 
in the hand-writing of the testator, established at least by 
&@ requisite number of witnesses; that it should have been 
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placed by him among his valuable effects, and leftthere with 
an intent it shall have a posthumous operation ; and that the 
hand-writing is one that is generally known among his ac- 
quaintances. That the propounder of the will asserted the 
affirmative of these -requirements, and upon him laid the 
burthen of esttblishing them. That there was nothing in 
the pleading, or in the order of introducing the evidence on 
the trial, which shifts the burthen from the propounder’s to 
the caveators’ shoulders. That, although the evidence was 
complicated, the issue was a single one, and that the labor- 
ing oar of that, in all its stages, was in the hands-of -the 
propounder ; that it was there in the beginning, and is there 
throughout ; and that, if the propounder had not satisfied 
them, by a decided preponderance of the testimony in his 
favor, on all the points necessary to the authenticity and va- 
lidity of the paper, they were instructed to find against it. 
6. Upon the sixth point, in respect to which instruction 
had been asked by the propounder, the Court remarked in 
these words: “I have been asked-to charge you that, inas- 
much as the defence involves the charge of forgery against 
the propounder, that there is a presumption of innocence in 
his favor until the contrary appears. Supposing the pro- 
pounder has failed to satisfy you upon the points necessary 
to authenticate the paper, it is needless to inquire how, or 
by whom, or for what purpose it was fabricated, or by whom 
it was put away among his valuable effects. The propounder 
having failed to maintain his averments, fails in his case. 
If the consideration of the case bring you to the alternative 
that it is a good will if the propounder did not forge it, in 
such a case, like every other man of undeniably good cha- 
racter, he would be presumed innocent until the contrary 
appears. But that is not the issue, nor does the case, of 
necessity, turn on that point. Whether the point bears at all 
upon the case depends upon the view the jury may take of 
it, under the instructions given; and, in the event of its be- 
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ing brought to bear, how much the principle weighs is sub- 
mitted to the jury to decide.” 

To which refusal to give the instructions as prayed, and 
to the instructions as given, the caveators, by their counsel. 
excepted. . 

Verdict for the propounder; motion for® new trial ; mo- 
tion refused, and appeal to this Court. 


Graham, for the caveators. 
Moore, Miller, G. W. Haywood and Winston, for the pro- 


pounder. 


Pgarson, J. This case, as well on account of the amount 
involyed, as by reason of the many points made upon the 
trial, has excited much interest, and called for a high de- 
gree of ability on the part of the Judge who presided. Af- 
ter a very full discussion at our bar, and a due considera- 
tion of the whole matter, we are glad to be able to come to 
the conclusion that there is no error, and to feel satisfied 
that the case was submitted to the jury as fairly, and in a 
way as well calculated to enable them to decide upon its 
merits, as could be done, if it was tried over again twenty 
times. 

1. We conclude with his Honor, that the practice in 
North Carolina has been, and we think it sustained by good 
sense, for a party to offer as many witnesses as may be 
deemed necessary to establish his allegation. If the other 
party chooses, he may rest the case upon it, or he may call 
witnesses in his turn, and the first party may call witnesses 
in reply, and for the purpose of adding to the strength of 
the evidence upon which he at first rested the case. Lord 
Kenyon, who had as much good sense as any Judge that 
ever tried a case, somewhere remarks, “ it is not worth while 
to jump until you get to the fence,”’ that is, there is no use 
in meeting objections until they are presented, or in piling 
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up proof until it is made necessary by what is done on the 
other side. After the propounder had examined some -wit- 
nesses, as-to.the fact.of the hand-writing, if he had pro- 
posed to call others to the same fact, his Honor might have 
put a stop to it, and asked, for what purpose are you doing 
this? Why cofsume the time of the Court and jury until 
you hear from the other side? When the caveators called 
thirteen witnesses, who opposed the propounder’s six wit- 
nesses, and swore that they did not believe the script was 
in the hand-writing of the deceased, it was proper then for 
him to call his other witnesses as to the hand-writing, and 
as to the facts and circumstances relevant and bearing on 
the matters on which the ease was to turn, to wit: Was the 
paper in the hand-writing of the deceased? Did he put it 
among his valuable papers? And was it found there at his 
death? ° 

In the pregent case, the counsel for the propounder, fram 
an abundance of caution, consulted his Honor as to the 
propriety of not calling nineteen witnesses to prove the 
same fact until the other side was heard from. The course 
adopted, had the express sanetion of the presiding Judge, 
and this surely removes the ground of exeeption. In the 
conduct of a trial, much depends upon the ability of the 
Judge. Itis for him to see that.everything is done fairly, 
and that neither side is taken by surprise. These matters 
must of course be left to his discretion. : 

Mr. Graham, in his able and well .considered argument, 
made the suggestion, that counsel :should not be allowed in 
conduct of a trial, to use all the strategy of a General in 
conducting a campaign. That is true, and the distinc- 
tion is this: Generals have no Judge to preside over 
them, and they take whatever course is best calculated 
to effect the end. But in the conduct of a trial there is a 
presiding Judge; itis his-duty to see “fair play.” In the 
course of the trial much quickness of perception is.called 
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for: but after the trial is over, if he sees that one of the 
parties has taken the other at a disadvantage, he may grant 
a new trial. We are confined to questions of law. 

2. The caveators had a right to prove, that the deceased 
always, in writing,.contracted the words “it is,” soas to make 
them “‘its,” but they had no right to put the letters of the 
deceased into the hands of the jury, and as it seems to us, 
his Honor has committed an error in favor of the caveators 
in allowing the letters to be looked at by the jury, and in 
telling them that, as they had a right to look at the letters 
for one purpose, there was no help for it, they might make 
a comparison of the hand-writing. This shows that it was, 
wrong to allow the jury to see the letters-at all. A jury is 
to hear the evidence, but not to see it. If it depends on 
eye-sight, it is presumed that a Judge can see as well as 
the jury: as upon a plea of nul teil record, or as the fact 
of a maim, under the Statute in biting off the ear. State 
vy. GERKIN, 1 Ired. 121. 

With a few exceptions made by Statute in regard to a 
jury of view, where water is ponded back by a mill-dam, or a 
line is disputed, the evidence is to be heard by the jury and 
not to be seen by them. That this is the principle lying at 
the foundation of trials by jury, will readily be perceived by 
reflecting that, in ancient times, a jury would be attainted 
for a false verdict. This of course depended upon the evi- 
dence upon which the jury acted in making up their ver- 
dict. In regard to such incidents as the jury had heard, 
that could be set down and rehearsed before the grand as- 
size; but in regard to such evidence as the jury might have 
seen, setting -it down was out of the question. So, as it 
seems to us, the presiding Judge was too liberal towards the 
caveators. Although, it be true, that “all evidence of hand- 
writing, except the evidence of an eye witness, is by compa- 
rison; yet the rule of law requires that the knowledge in 
regard to the hand-writing, be acquired before, without re- 
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ference to, and independent of any considerations, that by 
possibility the pendency of the controversy may have given 
rise to, one way or the other. At best, an opinion as to the 
hand-writing of a man must be received by a jury with 
much caution, and therefore, it is required by law, that such 
opinion, to be fit to be heard, must have been formed under 
circumstances, when there was no possibility of bias, and 
with a single eye to the very truth. 

3. It is a very grave question, taking all the allegations 
of the propounder to be true, 7s the script testamentary ?— 
a disposition? Tn plain English, did the deceased mean to 
lispose of his property, after his death, by the force and ef- 
Foct of that very paper? We think he did. As it embraces 
all his property of every description, it was clear it was not 
intended as a gift inter vives. There is nothing to show 
that it was intended as a mere memorandum or direction, 
by which a lawyer was to draw his will; and as he most 
unquestionably intended that it should have some effect, it 
is manifest that his intention was to make a disposition of 
his property, to take effect after his death, by the force and 
effect of that paper. 

Mr. Graham, with much force, asked, suppose a man had 
picked up this little paper in the street, would it have oecur- 
red to him that it was a will? We are very much inclined 
to think that some such an idea would have presented itself 
to his mind; and if he had been informed of the facts ; that 
it was all in the hand-writing of the deceased; that he put 
it away among his valuable papers, and it was found there 
at his death, then, beyond question, any one would say he 
intended to make that paper his will. It is said the paper 
must speak for itself; any proof, aliunde, is incompetent. 
That is true, where the question is merely one of construc- 
tion: but certainly, when the question is, what is the nature 


and character of the paper ?—what was it intended for ?— 


the res geste, all that was done touching and concerning it, 
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is competent evidence; for these acts impress upon it its 
eharacter. CovENTRY v. WILLIAMS, 7 Eng. C. L. Rep. 596, 
This is settled as well here as in England. Cuayron v. Li- 
VERMAN, 7 Ired. Rep. 98. Suppose the deceased had re- 
quested two witnesses to attest it in his presence, would not 
that fact be relevant and competent to show what he intend- 
ed it to be? Or suppose he had asked some friend to take 
care of the paper for him, would not that fact have a strong 
tendency to show that he considered it a valuable paper? 
Would it not be proper to take it into consideration, in order 
to solve the question what the paper was intended to be? 
So that, besides the paper itself, we have the facts, as found 
by the jury, that the deceased did not treat this as a paper 
such as one would throw into the street; but he treated it 
as a valuable paper—put it carefully away among his bonds, 
in his little trunk, and it was there found at his death. It 
is obvious, therefore, that he intended, by the force and ef- 
fect of this paper, to dispose of his property after his death. 
He intended it to be his will. 

4. The object of the law in requiring that the hand-writ- 
ing of the deceased should be generally known to his ac- 
quaintances was, to guard against perjury; and the mean- 
ing is, the hand-writing must be so well known that, if a false 
paper is propounded, the persons interested in the estate 
would have no difficulty in getting witnesses who are ac- 
quainted with the hand-writing of the deceased, and can ex- 
pose and defeat any imposition. Without entering into a 
minute criticism of the words by which this meaning is at- 
tempted to be expressed, it is sufficient for us to say such is 
evidently the meaning ; and when thirty-two witnesses swear 
that they are acquainted with the hand-writing, that is proof 
enough to bring the case within the meaning and intent of 
the Statute, and there is no error in leaving it to the jury 
to infer from such evidence that the hand-writing of the de. 
ceased was “‘ generally known by his acquaintances.’ This 
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point has been decided by the Superior Court of Tennessee’ 
their Statute is copied from ours, and we are pleased to be 
able to adopt the very sensible construction put upon it by 
them, in Tate v. Tate, 2 Humphries 465, which fully sus- 
tains the view taken of it by his Honor in the Court below. 
5. We will not attempt to treat this point in any other 
view than that taken by his Honor. It is enough to say, we 
agree with him, as well in his reasoning as in his conclusion.. 
6. This is the only point about which the Court has had 
much difficulty, and I confess that, but for the very decided 
opinions of the Chief Justice,and my brother Bartttz, I 
should: say, his Honor went too far, (notwithstanding the 
very great pains he had taken to impress the jury, that the 
laboring oar in all the stages of the case was in the hands 
of the propounder,) in saying to them, “if in the way 
you look at the case, it is foreed upon you to say, did the 
propounder forge this paper er not, there is a presumption 
of innocence in his favor until the contrary is made to ap- 
pear.” But deferring to their opinion, and being fully sat- 
isfied that the case could never again be submitted toa jury 
under circumstances as well calculated to make the verdict 
turn upon the merits, I have brought myself to the conclu- 
sion, that, although the words of. his Honor,taken by them- 
selves, do import a presumption of innocence, such as should 
influence a jury in a State case, but which should not be 
permitted to have any bearing whatever in a civil proceed- 
ing like that now under consideration, yet upon the whole, 
taking the charge altogether, a jury of twelve intelligent 
men could not have failed to have been fully impressed with 
the knowledge, that, according to law, the burthen of prov- 
ing all pis allegations rested upon the propounder, and it 
was for him to prove to the satisfaction of the jury that the 
paper was in the hand-writing of the deceased, that he put 
it among his valuable papers, and that it was found there at 
his death. So that they could say upon their oaths, that 
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according to the charge of the Court, and the evidence 
which had been offered to them, they were satisfied that the 
deceased intended that paper to be his will. 


Judgment affirmed and a procedendo ordered. 


JOHN A. ANDERSON AND JOHN JENKINS vs. GEORGE HOLLO- 
MAN AND DANIEL VALENTINE. 


The purchaser, at Sheriff’s sale, of an interest resulting to a debtor, under 
a deed of trust, does not acquire the legal estate by the sheriff’s deed. 


ACTION of trespass QUARE CLAUSUM FREGIT, tried before 
his Honor Judge Enuts, at Fall Term, 1853, of Halifax 
Superior Court. 

The ease was, the plaintiffs obtained a judgment, and took 
out an execution, which was levied on the land of the defen- 
dant in the execution, one John Overton. An order of 
Court was had for a sale of the land levied on; a sale made 
by the Sheriff, to plaintiffs, and a deed to them in the ordi- 
nary form. 

Before this levy by the constable, the said Overton had 
conveyed the same land to a trustee, to secure certain debts 
of his, due to one Howell, and at the time of the levy and 
sale, these debts were still unpaid, but no sale had been 
made by the trustee. His Honor being of opinion that the 
plaintiffs had no legal title in the premises, the plaintiffs sub- 
mitted to a non-suit, and appealed. | ‘ 


Barnes, for plaintiffs. 
Bragg, for defendants. 
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Parson, J. Possession is necessary to sustain the ae- 
tion. The, plaintiff had not actual possession, and the ques- 
tion is, did he have the legal title, which draws to it the 
possession? The resulting trust of a debtor, who has con- 
veyed:land in trust, for the payment of creditors, is in the 
nature of an equity of redemption, and may be sold at exe- 
cution sale, under the act of 1812. The plaintiff's title, is 
that of a purchaser of such an interest or equity of redemp- 
tion, and the act of 1812 directs the sheriff to set out in his 
deed, that the land, at the time of the sale, was under mort- 
gage, so the deed of the plaintiff shows upon its face that 
he is entitled only to the equity of redemption. It is diffi- 
cult to conceive of any ground upon which he can maintain 
the position that he has the legal title: clearly, the legal 
title is in the trustee, and it involves a manifest incongruity 
to suppose that it is also in the plaintiff The only way in 
which he can get the legal title, is to redeem or pay the 
debts secured in the deed of trust, and call upon the trustee 
for a conveyance. This he has not done, and consequently 
he has not the rights of the legal owner. 

The plaintiff’s counsel relied on Davis v. Evans, 5 Ired. 
525. That was ejectment by the purchaser of an equity of 
redemption, at execution sale, against the defendant in the 
execution. It was held, that the plaintiff could recover, 
owing to the peculiar relation which, by force of the act of 
1812, exists between the parties, giving to the purchaser the 
right to require the possession to be surrendered by the 
debtor, who cannot be heard to say to one who has paid his 
debt, that he had no interest ; to this extent, and for the pur- 
pose of enabling the purchaser to recover the possession — 
from the, debtor, the Court supposes that the purchaser takes 
a legal interest under the act of 1812, notwithstanding the 
legal ownership of the trustee; but the fiction is expressly 
confined to an action of ejectment between the parties, and 
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cannot beextended to affect any other person, or to support 
any other action 


Judgment affirmed. 


JOHN Q. MORGAN, ADMR, ve. ALFRED PERKINS, 


A coutract to sell all the corn in a certain mill-house, at twodollars and a 
half per barrel, and a payment of part of the money, vest the property 
in the buyer, so that he can sustain an action of trover for it, even 
though it was not measured out to him. 

ACTION OF TROVER for the conversion of a quantity of 
corn, the property of the plaintiff, tried before his Honor 
Judge Euuis, at Fall Term, 1853, of Currituck Superior 
Court. 

One Wilson was in possession of a mill-house, and in it 
had a quantity of corn. He sold to the plaintiff's intestate 
all the corn then in the house for two dollars and a half per 
barrel, and agreed to let it remain in the house till the pur- 
chaser could take it away in his vessel. Plaintiff's intestate 
paid Wilson, subsequently, thirty-five dollars towards the 
corn. Wilson afterwards sold and delivered the corn to the 
defendant; who converted it. A verdict was rendered for 
the plaintiff, subject to the opinion of the Court. And his 
Honor being of opinion against the plaintiff, upon the quer- 
tion reserved, the verdict was set aside, and the plaintiff 
submitted to a nonsuit. 


Brooks and Pool, for the plaintiff. 
Heath, for the defendant. 


Battie, J. The principles applicable to this case have 
so recently been discussed and settled in this Court, that it 
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will only be necessary for us to refer to them. In Waxpo 
v. BELCHER, 11 Ired. 612, it’ was held, upon the authority 
of the eases of Wurtz v. Winks, 5 Taun. 196, AusTIN v. 
Craven, 4 Taun. 644, Burx v. Davis, 2 M. and Sel. 397, 
and Devane v. Fenyet, 2 Ired. 36, that, if'a part only, of 
a large quantity of goeds be sold, and cannot be ascertained 
without weighing or measuring or other act separating and 
distinguishing it from the rest, the purchaser cannot ebtain 
a title to the goods until his portion has been set apart. 
But, say the Court, “when the property is specific, and: is 
in a condition to be identified and delivered, and the inten- 
tion is proven to be that the property shall presently pass, 
it does pass.” ALLMAN v. Davis, 2 Ired, 12, where a wag- 
on was sold, but retained by the seller to put bows upon it, 
is given as an instance of a delivery inferred from the in- 
tention of the parties that the title should pass. Another 
illustration is there given, which is almost identical with the 
present case: “ If one sell all the corn in a certain crib, at 
$2 60 per barrel, and it is the intention that the corn shall 
presently pass to the purchaser and become his property, it 
does pass, although it is necessary afterwards to have the 
corn measured to ascertain the amount, and fix the sum 
to be paid: because, supposing the thing to be in a condi- 
tion to be delivered, the fact that something remains to be 
done to aseertain the quantity and fix the amount to be 
paid, only raises the presamption that it was not the inten- 
tion of the parties that the property should pass until the 
weighing or measuring was done. But this presumption may 
be rebutted, and the property does pass, if the jury are sat- 
isfied that such was the intention.” 

In the present case, the fact that the partics, after the 
contract of purchase was made, agreed upon the quantity, 
and part of the price was actually paid, in connection with 
the other circumstances, certainly furnishes sufficient evi- 
dence to justify the inference that the parties intended the 
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property in the corn to pass. .That being so, the verdict 
which was taken, subject to the opinion of the Court whe- 
ther, upon the evidence, the plaintiff could recover must 
stand, because the plaintiff's right to recover depends upon 
the question whether there was any evidence sufficient to 
justify the jury in finding that the parties intended a deliv- 
ery of the corn; and we have just said that there was. 
The judgment of non-suit must be set aside, and judgment 
must be entered here for the plaintiff, for the amount of da- 
mages assessed by the jury in the Court below. 


Judgment reversed. 


STATE ON THE RELATION OF W. W. COLE os. JACOB B. FAIR 
AND OTHERS. 


Where a constable has raised money by a sale ef property under several 
executions, not enough, however, to satisfy them, and one of thecreditors 
demands all or none, when he is only entitled to a small part of the 
sum collected, and the constable t such demand proposes to give him 
more than his proportion. Hexp, that such creditor was not entitled to 
recover. ; 

Hep, FURTHER, that the constable, under these circumstances, was not 
bound to show he had the money with him when he proposed such 
payment. 

(Warp v. Jongs, Bus. 127, cited and approved.) 


AcTION of DEBT on a constable’s:bond, tried before Judge 
SAUNDERS, at Fall Term, 1853, of:Stokes Superior Court. 

The relator put into the hands of Fair, the constable, 
two notes on Thomas Neal, on the 9th of April, 1852, on 
which day he sued out warrants, and on the 12th of the 
same month obtained judgment. On the 80th of that 
month, the constable sold all the property of Neal, liable to 
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execution, under the said two executions, and under one in 
favor of William A. Lash. The sale amounted to $22 10. 
On the day of the sale, the debt to Lash amounted to $16 
17 cents.- The relator at this sale bought of the property 
to the amount of $3, which is included in this statement of 
$22 10. Lash’s debt was placed for collection in the con- 
stable’s hands, in the fall of 1851: a warrant was taken out 
on 15th of September in that year, and, on the 20th of the 
same month, a judgment was obtained by him on the same. 
Lashi’s execution was levied on 15th of April, 1852, and 
that of the relator three days after. Before the bringing of 
this suit, the relator demanded the money arising from the 
sale of Neal’s property, to be paid to his debt. The con- 
stable offered him half, but he refused to take the half, and 
said he would have all or none. 

A verdict was rendered for the plaintiff, subject to the 
opinion of the Court upon the question whether it was 
necessary for the defendant to show that, at the time he of- 
fered to pay the one-half,that he had the moncy there 
ready to produce. And his Honor being of opinion upon this 
question, with the plaintiff, gave judgment accordingly, from 
which an appeal was taken to this Court. 

No counsel for plaintiff. - 

Miller, for defendant. 


Battie, J. Had the defendant Fair been under the ne- 
cessity of showing, that he had made a tender of the money 
to the relator, in order to save himself from liability to his 
action, the cases of Mrtis v. Hueerns, 3 Dev. 58, and 
Tuomas v. Evans, 10 East, 101, cited by the counsel, would 
have been in point, to sustain his Honor. But, in truth, the 
defendant, as constable, was a mere collecting agent of the 
relator, and the relator was, under the circumstances, bound 
to make a demand upon him, before he had a right to sue 
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him. Wuuite v. Mintimer, 3 Dev. and Bat. 55. And it 
seems, from the case of WiLLs v. Suac, 3 Ired. 96, that 
where the demand was made, if the defendant did not have 
the money with him, he had a right to a reasonable time 
within which to get it and pay it over. 

But, however that may be, it is certain, that the demand 
in this case was insufficient to put the defendant in default. 
The relator demanded all the money, after deducting the 
costs, and the amount of his own purchase, for which the 
property was sold. He was entitled to only a very small 
portion of it; yet, when the defendant said, he would pay 
him half the amount of the sale, he refused, declaring that 
“he would have all, or none,” and soon afterwards brought 
suit. It would be clearly unjust, to hold that the defendant 
had committed any breach of official duty by declining to 
comply with such an unreasonable demand, and we feel 
gratified, that neither principle nor authority requires us to 
do it. The principle of this case is somewhat analogous to 
that of the notice which we decided in Warp v. Jongs, Bus. 
127, to be necessary to charge an administrator, with the 
funeral expenses of his intestate. Such notice must not 
be, of a few items only, in a large bill, the whole of which is 
claimed of an administrator. So, in a case like the present, 
the demand to charge a constable as collecting agent, must 
not be a peremptory one, for a much larger sum than the re- 
lator has a right to claim, accompanied with a declaration, 
that he will have that or nothing. 

The judgment being upon a verdict, which, as the case 
states, was taken, subject to the opinion of the Court, upon 
a question of law, must, together with the verdict, be set 
aside, and a judgment of non suit entered. 


Judgment reversed. 























NISSEN #. TUCKER. 
An order for goods, not accepted, is no payment for property sold ; and the 


owner may recover on the common count. 
The doctrine of notice has no application to an order for goods. 


THIs was an action of AssuMPsIt, tried before Judge 
SauNDERS, at the Fall Term, 1853, of Forsyth Superior 
Court. 

The plaintiff sold to the defendant a wagon for. thirty 
dollars, receiving an order on one Fries for goods for that 
amount. Fries declined accepting the order. The defend- 
ant afterwards had a settlement with Fries, receiving from 
him the amount in his hands belonging to himself. The 
plaintiff declared specially on the order, and also for goods 
sold and delivered. The jury returned a verdict for the 
plaintiff, subject to the decision of the Court, as to whether 
the defendant was eatitled to notice, the order being for 
goods. 


No counsel for plaintiff. 
Miller, for defendant. 


Pearson, J. We concur with his Honor. ‘The plaintiff 
under the count for goods sold and delivered, was entitled 
to recover the price of his:wagon. The order on Fries, for 
the amount in goods, which was not accepted, was certainly 
no payment. The doctrine of notice.is taken from the law 
merchant, and has no application to an order for goods. 
Such an order is not negotiable, and does not come within 
the law merchant, which is strictly confined to bills for mo- 
ney. As the defendant himself afterwards received from 
Fries the amount in his hands, he has not even a pretence 
for refusing to pay for the wagon. 


























STATE #. CALVIN McQUEEN. 


Where a Solicitor for the State, as upon affidavit, asserts upon the autho- 
rity of A. B, a witness in the cause, whe is present, any matter material 
to the issue, and afterwards A. B. testified differently—Held, that testi- 
mony may be received to show the diversity, for the purpose of discred- 
iting A. B. 

THis was an indictment for BURGLARY and HIGHWAY ROB- 
BERY, tried before Judge SETTLE, at the Fall Term, 1853, 
of the Superior Court of Law for Robeson County. 

The point upen which the case turned is sufficiently sta- 
ted in the opinion of the Court. 


Attorney General, for the State. 
Kelly, for the defendant. 


Battie, J. We have considered attentively every error 
assigned and now relied upon in the defendant's bill of ex- 
ceptions. One of them we hoki to be sufficient to entitle 
him to a new trial, and as the others are of such a nature 
that they can be easily removed on the next trial, we have 
deemed it unnecessary to decide them. 

The material part of the second exception, brought te 
our attention in the argument here, is, that where the cause 
was called for trial at the Spring Term, 1853, of the Supe- 
rior Court of Law for the County ef Richmond, it was con- 
tinued as upon affidavit of the Solicitor, who stated in the 
presence and hearing of the witness McKimmon, that John 
Blake, who was absent, was a material witness for the State, 
and would prove that he was one of the company, who 
agreed to commit the burglary charged; that he started 
with them on the night it was comimitted, and was not pre- 
sent at its commission in consequence of his intoxication; 
this information the Solicitor stated, that he had derived 
from McKimmon. On his examination, in chief, McKim- 
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mon having stated, that Blake, who had been subsequently 
indicted for the same offence, was present, aiding and assist- 
ing the prisoner. A witness was offered to prove the above- 
méntioned facts, for the purpose of showing inconsistent 
statements, and thereby discrediting him. ‘ The testimony 
was rejected, and, as we think, rejected improperly. 

“There can be no doubt, that a declaration made in the 
presence and hearing of a witness, and not- contradicted 
by him, is proper to be submitted to the jury, that he ac- 
quiesced in and admitted the truth of such declarations, 
and if at variance with his testimony on the trial, may be 
used to impeach his credibility. If this proposition requires 
an authority, the case of Raprorp y. Rice, 2 Dev. & Bat. 
39, is a direct adjudication of this Court in support of it. 
It would seem to be a reasonable modification of this rule, 
that the declaration must be made at a time and under cir- 
‘cumstances, when it is proper for the witness to speak out 
and contradict the statement, if he does not admit its truth. 
Hence, if the statement were made by a counsel in the ar- 
gument of a cause, or a Judge in his charge to the jury, 
the witness should not perhaps be taken to acquiesce in its 
truth, by remaining silent; see Morrir v. WITHERSPOON, 
10 Ired. 185. But this modification of the rule, if admit- 
ted at all, could not apply to the case before us. The So- 
licitor was making a statement of facts as derived from 
McKimmon, and in his presence, for the purpose of indu- 
cing the Court to continue the cause. If that statement 
were incorrect in any material particular, the witness was 
not only at liberty, but it was his duty, to correct it, by 
speaking to the Court either through his Solicitor or other- 
wise. His silence, under the circumstances, made the state- 
‘ent his own, just as much as if he had spoken it himself. 
‘But it is contended here by the Attorney General, that the 
testimony was properly rejected by the Court, because the 
vreliminary question, as it is called, had not been put to 
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him. ‘This argument is based-upon a misapprehension of 
the extent of the rule in relation to that question. A wit- 
ness is never, and ought never, to be asked as to any pre- 
vious statements he has made directly and immediately ma- 
terial to the issue, when contradictory to what he swore on 
the trial. Such statements are allowed to be proved at once 
for the purpose of discrediting him. It is only when testi- 
mony is introduced to prove his declarations or acts, tend- 
ing to show his bias feeling or partiality towards the party 
introducing him, that the question must first be put to him 
in relation to such declarations or acts, before the impeach- 
ing testimony is allowed to be given. “We hold it to be 
unfair,” says Judge GASTON, in delivering his opinion of the 
Court, in the State vy. Patterson, 2 Ired, 354; “to at- 
tack the credit of a witness, by showing that his answer, 
extracted by cross-examination, on an enquiry of this char- 
acter, does not correspond with some statement previously 
made, without first drawing his attention to such supposed 
statement, so as to revive his recollection thereof, and afford 
him an opportunity, if he remembers or admits it, of giving 
it fully, with such explanations as the circumstances may 
justify. With respect to the subject-matter of the witness's 
evidence, he may be presumed to come prepared to testify 
with a freshened memory and carefully directed attention : 
but this presumption does not exist as to collateral matters, 
remotely connected with that subject-matter ; and justice to 
the witness, and, still more, reverence for truth, requires 
that, before he be subjected to the suspicion of perjury, he 
shall have a chance of awakening such impressions in res- 
pect.thereof as may be then dormant in his memory.” The 
distinction and the reason for it, between the cases where it 
is, and where it is not, necessary to put the preliminary 
question before introducing the impeaching testimony, is 
here so clearly stated, that it is unnecessary for us to add 
anything more, except to say, that it is fully sustained by 
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the opinion of all the Judges of England, in the QUEEN’s case, _ 


2 Brad. and Bing. 314, (6 Eng. C. L. Rep, 130,) and‘ by 
the subsequent case in this Court, of Epwarps v. SULLIVAN, 
8 Ired. 302. 

The testimony of the witness McKimmon, that Blake was 
present, aiding and assisting the prisoner in the commission 
of the burglary, was certainly a part, and a material part, 
of the account of the transaction, with its attendant eircum. 
stances, which it was his duty to give; and if he had pre- 
viously made declarations himself, or had acquiesced in and 
admitted declarations inconsistent therewith, made in his 
presence by others, it was competent for the prisoner to 
prove them, with the view to discredit him. For the error 
of the Court below, in rejecting this testimony, the prisoner 
ig entitled to a venire de novo ; and to that end this opinion 
must be certified to the Superior Court of Law for the coun- 
ty of Robeson. 


Venire de novo. 


STATE ov. McNAIR. 


The delivery of spirituous liquor to a slave, after night-fall, in pursuance 
of an order from his overseer, for his (ihe overseer’s) own woe, is not 
unlawful. 


INDICTMENT tried before Many, Judge, at the Fall 
Term, 1853, of the Superior Court of Edgecombe County. 

The proof was, that the spirits were delivered by the de- 
fendant to the slave, after night-fall, in consequence of the 
following order, from the overseer of the negro : 

“Mr. McNair :—You will please to send me 5 quarts of 
whiskey, by boy Jerry. James H. Hicas.”’ 
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The price of the liquor was paid by the negro on delivery. 
The indictment charges that the spirits were not purchased 
for the owner or employer of the slave, nor by their order. 

The Court instructed the jury that, under the circumstan- 
ees, the trading was unlawful. There was a verdict of 


guilty. Judgment and appeal. 


Attorney General, for the State. 
Moore, for the defendant. 


_ Nass, C. J. In the opinion of his Honor below, there is 
error. The indictment charges the trading to have beeu 
with the slave Jerry, for himself, for spirituous liquors— 
“the said spirituous liquors, then and there, not being for 
the owner or employer of said slave, or by the order of the 
owner, or of any person having the management of the 
same.” Jerry had an order from Higgs, who was the over- 
seer of Mrs. Gregory, the owner, and under whose manage- 
ment and control the slave was. This order directed the 
the defendant, to send him five quarts of whiskey by Jerry. 
There was no evidence to show that the order was other- 
wise intended than it purports on its face. It is not pre. 
tended that there was any intent to evade the law. The 
act under which the indictment is found had no intention 
to abridge the legitimate use of his slave by the owner; it 
is still left him; it is not denied he may use him as his 
agent. The evidence does not support the charge. 


The judgment is reversed, and there must be a venire de 
novo. 
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A.M. BOOB, ADM’R. OF WM. BOOK, rt. GEORGE WILSON, ET AL. 


A surety on @ constable’s bond, upori whieh there has been a breach, but’ 
_ ho judgment, nor payment by him, is not a creditor, so as to entitle him 
te recover against one for fraudulently removing his principal. 
This case distinguished from Marcu v. Witsox, Busb. 143. 


THIS was an ACTION ON THE CASE, at’ common law, for 
thefraudulent removal of a debtor, tried before his Honor 
Judge Dick, at Fall Term, 1853, of Surry Superior Court, 

The case was: One Henry F. Wilson was a constable for 
Davie County, in the year 1841, and the plaintiff's intestate 
was one of his sureties. He (the constable,) had failed to 
collect and pay over, on claims put into his hands for col- 
leébtion, and amongst others, claims of McRorie and Dusen- 
bury, for which suit was brought by them against Wilson. 
and plaintiff's intestate as his surety, on the official bond of 
that year; and, after pending several terms, judgment wa: 
rendered against them, an'l the defendant's intestate paid his 
part of the same under execution. After the commencement 
of this suit, but before the judgment was rendered, and be- 
fore anything had been paid by defendant's intestate, for 
the failure of the constable, Wilson, namely, on 19th of 
August, 1843, Henry F. Wilson fraudulently and secretly 
remoyed from the county of Davie. 

Evidence was offered by the plaintiff, tending to prove 
that the defendants fraudulently aided Henry F. Wilson to 
remove ; but his Honor, being of opinion that he had not 
shown a case that entitled him to recover, the plaintiff took 
a non-suit, and appealed. 


No counsel for plaintiff. 
Miller, for defendant. 


Battie, J. It isa matter of regret that this case has 
been submitted to us without an argument for the plaintiff. 
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Being, ourselves, unable to perceive any principle upon 
which his case can be sustained, it would have been a satis- 
faction to us to hear what his counsel could suggest in his 
behalf. It is assumed, in the argument for the defendants. 
that the plaintiff relies mainly, if not altogether, upon the 
case of MARCH against the same defendant, decided by us 
twelve months ago, and reported in Busb. 143; and hence 
that argument has been directed almost entirely to pointing 
out distinctions between that case and the present. There 
is one plain distinction which, in sustaining the one, neces- 
sarily overthrows the other- In Marcu y. Wu.soN, the 
plaintiff, by becoming the bail of Henry F. Wilson, the ab- 
sconding debtor, acquired a direct jnterest in keeping him 
in the county. Had he remained, the plaintiff could not 
have sustained any damage. The defendants fraudulentl\ 
assisted in removing him, the direct and necessary conse- 
quence of which was, that he was compelled to pay the debt 
for which he had arrested him. There was a wrong and a 
consequent damage. This damage was immediate and cer- 
tain. ‘The action was, therefore, sustained upon well recog- 
nized principles. How is it in the present case? Why, at 
the time when the defendants committed the wrongful act of 
fraudulently assisting Henry F. Wilson to escape from the 
county, the plaintiff’s imtestate fad no claim upon him 
whatever. It is true, he was one of the sureties to his offi- 
cial bond ‘as constable, during the year 1841, of, which 
breaches had been committed, but he had no right at that 
time to arrest his person, or attach his property. This he 
could not have done until twelve months afterwards, when 
he paid money for him as surety. Do the facts show that. 
if Henry F. Wilson had remained in the county, the plain- 
tiff’s intestate would not have suffered loss? Might not Wil- 
son's ,roperty have been taken to pay other debts, or have 
been so disposed of by himself, that the intestate would neces- 
sarily have failed to secure his claim in part,if not all? It 
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is manifest that these questions must be answered unfavor- 
ably to the plaintiff,and they show that his case falls within 
the prineiples laid down in Lams v. Stonzg, 81 Pick. 527, 
and GsRDINER v. SHERROD, 2 Hawks, 173, which are cited 
and commented upon in Marcu v. WIsoN, and distinguish- 
ed from it. The injury complained of by the plaintiff was 
too remote, indéfinite and contingent, and the amount of 
damages too uncertain, to give him a eaase of action against 
the defendants. Upon this ground alone, without enquiring 
into any other, the judgment of non-suit must be affirmed. 


Judgment affirmed. 


DANIEL FOUST, ADM’R ws. IRELAND AND HURDLE. 


‘Where slaves are bequeathed for life, and there is an intestacy as to the 
remaining interest in them, and one of the next of kin dies during the 
continuance of the life estate, the administrator of such next of kin may 
recover the share of his intestate after the death of the life owner. 

In giving a construction to the will, the presumption is, that the testator 
did not mean to die intestate as to any part of his estate, and this pre- 
sumption may be strengthened by declarations in the will to that effect. 

Where a testator bequeaths personal property to his wife, so Lone as SHE 
REMAIN MY WIDOW, and in case she marry, shall QuiT THE PLANTATION and 
give up the property; but makes no provision for the alternative of not 
marrying ; in such a case, where the widow did not marry, it was HELD, 
that this bequest might be construed to mean, that the widow should 

. take an absolute estate in the property in case she remained his widow, 
and this construction would be given where it was fortified by the con- 
text of the will. 


Action of DETINUE, for the recovery of certain slaves, 
tried before his Honor Judge SETTLE, at Spring Term, 
1858, of Alamance Superior Court. 
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Elizabeth, the daughter of Peter Foust, married one John 
Clapp, and was living at the death of her father. After the 
death. of her father, but in the life time of her mother, 
Elizabeth died, leaving her husband and several children, 
her surviving. ‘The plaintiff Daniel Foust administered on 
the estate of Elizabeth, and claimed the slaves in question 
as her property, as one of the mext of kin of Peter Foust. 
The surviving executor of Peter Foust had acquiesced in this 
claim, and allotted and delivered the slaves to the plaintiff: 
afterwards they went into the possession of the defendants, 
and were detained by them at the bringing of this suit. 
The defendants claimed as purchasers from the children of 
Elizabeth Clapp, who, at the death of Mary Foust were her 
next of kin, their mother being then dead, and they insisted. 
that, accerding to the following will of Peter Foust, their 
grandmother, Mary, took an absolute estate in the property 
bequeathed to her, of which these slaves are a part. The 
plaintiffs contend that, under this will, Mary Foust toek only 
a life interest, and that, as to the interest after her death, 
there was an intestacy which gave a vested right tothe next 
of kin of Peter Foust immediately, but net to be enjoyed | 
till after the death of Mrs. Foust. 

The following is a copy of the will of Peter Foust: 

“ 3d. As touching such worldly property as it has pleased 
the Lord te bless me with, 1 bequeath, give, devise and 
dispose of as follows: 

“4th. I give to my daughter Elisabeth Clapp a neve 
girl named Erry. 

“Sth. I give tomy daughter Sarah Amick a negro girl 
named Esther. 

“6th. I give to my son John Foust the plantation I bought 
of Joseph Stout, and a hundred acres of land that lie joining 
Daniel Foust, James Neal, Jacob Moulder and my own, a 
horse, saddle and bridle, and plow irons, with gears fit to 
plow. 
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“Tth. I-give to rynes George Foust the plantation I 
boaght of William Ray, adjoining my own land, Jacob Mar- 
shall’s and Freeman, a horse, saddle and bridle, plow and 
gear fit to plow. 

“8th. I give to my son Daniel Foust the plantation I 
bought of Henry Dale, with ten acres more, including the 
field that lies North of the house I now live in, with « 
horse, saddle and bridle, plow and gears fit to plow, and 
three hundred dollars in cash. 

“9th. I give and bequeath to my beloved wife, Mary 
Foust, the plantation I now live on, with all the household 

‘and kitchen furniture, with all the horses, cows and stock of 
every kind, wagon and plantation tools, of every kind, with 
all the negroes unmentioned, so long as she remain my 
widow ; but, if she marry, she must quit the plantation, and 
have the half of the household and kitchen furniture, anda 
negro man, and a negro woman her life time, and they and 
their offspring, if any, to return to my children, to be equal- 
ly divided between them, living at that time. I give her a 
horse, saddle and bridle, two cows: the remainder of the stéck 
and household furniture, and every other property in her 

‘hand, to be sold, and the money given to the child she is 
pregnant with ; if a boy, he to have eight hundred dollars, 
a-horse, saddle and bridle, plow and gear fit to plow; if a 
girl, to have equal to what the other girls have had. 

» “10th. I give my son Peter Foust the plantation I now 
live on, when he comes to age, if his mother be living and 
unmarried, to have the one-half thereof for himself, with a 
horse, saddle and bridle, plow and gears fit to plow, and the 
half of the land my father entered, which is to be divided 
between my brother Daniel and me, that to be joined with 
this old plantation for him. 

“N. B. If my widow should marry as above said, after 
she makes-her choice of the two negroes, the remainder of 
them must be divided amongst my sons that may be ering 
at that time. 
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“ Th witness and téstimony whereof, I, Peter Foust, have 
hereunto set my hand and affixed my seal, the day and year 
above written.” 


On the foregoing case agreed, his Honor, pro forma, gave 
judgment for defendants. Appeal. 


Ruffin, Moore and Phillips, for plaintiff. 
Winston and Nash, for defendants. 


Pearson, J. If there is an intestacy, Mrs. Clapp took an 
interest transmissible to her personal representatives, and 
the plaintiff is entitled to recover. Otherwise he is not. 

It was agreed upon in the argument, and is undoubtedly 
true, that as the widow died without marrying, the will 
must receive one of two constructions. Either there is an 
intestacy as to all of the property given to her, except the 
land, or the absolute estate in the personal property is given 
to her. So the only question is, which of these two is the 


true construction. In support of the intestacy, it was in-, 


sisted, that the property is limited to the wife, ‘so long as 
she remains my widow,” which is at most a life estate, leav- 
ing a reversion that is not disposed of, except in the event 
of marriage; and the failure to make a disposition of it in 
the event of her death without marrying, was casws omisx- 
sus, in other words, it was forgotten. 

There are several objections to this construction : 


Ist. Every testator is presumed to intend to. dispose ef 


all his estate, so as not to die intestate as to any part. This 
presumption is strengthened in the present case, by the fact. 
that the will professes on its face to dispose of all the tes- 
tator’s worldly property. 
2d. The revérsion, which it is alleged was forgotten, is not 
a small article, or trifling in value, such as is usually covered 
by a residuary clause, but is a valuable interest, constituting 
a large part of the estate. 


, 
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8rd. In the event of her marriage, he gives his wife a 


part of the property absolutely, and a part for her life time, 


and makes a disposition of the reversion in this part and of 
the part which is taken from her. This shows that he knew 
hew to give a life estate, and that after such life estate, there 
was a reversion to be disposed of. If he intended his wife 
to have only a life estate in the event of her remaining his 
widow, why did he net say so in so many words, and go on to 
make the same minute and detailed dispesition as he does in 
the event of her marriage? No answer can be given, ex- 
cept that he forgot it. For the reasons given above, the 
mind cannot rest satisfied with this answer and naturally 
seeks for some other solution. It was suggested by Mr. 
Winston, that the whele will is made consistent and intelli- 
gible by considering the words, “so long as she remains my 
widow,’’ to have been used in the sense of a condition, so as 
to read, “if” she remain my widew, in opposition to “if 
she marry,” and he argued, that although the words “so 
long as” and “during” are words of limitation and the 
words “if” and “ provided ” are words of condition, yet the 
difference between a limitation and a condition is sometimes 
not readily distinguished, and that to suppose words ef lim- 
itation were used, when it was intended to use words of con- 
dition, is not going as far as the Courts do in many cases, 
for instance, in making “or” mean “and,” in order to carry 
out the intention, and make the will consistent and intelligi- 
ble. The question is a perplexing one, but after much re- 
flection, we have come to the conclusion, that it was the tes- 
tator’s intention to give the absolute estate in the personal 
property to his wife, in case she remained his widow. If 
the property had been limited to her for life, or for her life 
time, these words could not have been avoided, for they are 
the words that naturally suggest themselves, and are com 
monly used when the mtention is to give a life estate. The 
fact, that he does not use these words, but goes out of the 
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way to get words of less direct signification; that he makes 

-no disposition of the reversion; that in the event of her 
marriage, he gives her a life estate in the part of the pro- 
perty which she is to lose by her marriage, and disposes of 
the reversion in the part which she is allowed to retain, ex- 
cept a small part which is given to her absolutely, show al- 
most conclusively, that he did not intend to restrict her to a 
life estate if she remained his widow. 

This conclusion is confirmed, by the further fact, that he 
provides for all of his children, who are of age, and appear 
to be settled off, in the world, and also for.a son who is un- 
der age, and for a child of which his wife was pregnant, and 
having thus particulaNy provided a sufficient livelihood for 
his children, it is highly probable that he should intend to 
give the rest of his property to his wife, provided she re- 
mained his widow; knowing that, in that event, she would 
give it to their children, as circumstances might afterwards 
require, or leave it at her death, to be divided among them, 
according to the Statute of Distributions, taking care to 
make other dispositions, in the event she disappointed his 

* wishes, and married a second time. 

Should it be objected, that, if the words are so construed 
as to give the widow an absolute estate in the personal pro- 
perty, the same words must give her an absolute estate in 
the land also, the reply is: the reversion in the land is 
disposed of: one-half is given to Peter, when he arrives at 
age, and the reversion in the other half is given to him by 
implication, either at the death of his wife, if she remains a 
widow, or at her marriage ; whereas, no disposition what- 
ever is made of the reversion in the personal property, if 
she remains a widow. This difference justifies the distinc- 
tion, which is made necessary to avoid an intestacy in regard 
to the personal property, and the fact, that he disposes of 
the reversion in the land, and does not dispose of the reyer- 
sion in the personal property, shows, that he intended te 
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give the latter absolutely, so.as to have no reversion, unless 
his wife married. 
Judgment for defendants. 


STATE ve. BUSHROD D. HARRIS. 

Whenever there is a reasonable ground to believe that there is a design to 
destroy life, to rob or committ a felony, a killing to arrest such design i- 
justifiable. 

But it is for the jury and not for the prisoner ‘to judge of the reasonable- 
ness of such apprehension. 

The error committed by a Judge, in eulogising a witness, is not a ground 
for & VENIRE DE Novo, if the statement of the case, which is the appel- . 
lant’s bill of exceptions, shows that such witness was unimpeachable. 

(Srate v. Davis, 4 Dev. 612, and State v. Mriver, 1 Dev. and Bat. 500, 
cited and approved. 


THIS was an indictment for MURDER, tried at Person 
Superior Court, Fall Term, 1853, before his Honor Judge 
SAUNDERS. . 

The case sufficiently appears from the opinion of the 
Court. 


Attorney General, for the State. 
E. G. Reade and Miller, for the prisoner. 


Nasn, C. J. The prisoner is indicted for murder. On the 
trial below, three witnesses were sworn in behalf of the 
State. The first. was a young female, an inmate of the 
prisoner's family, who stated, that, when she returned home, 
about twelve o'clock, from a neighbor’s, she found there, 
with the prisoner,a man who was a stranger to her, the de- 
ceased, ‘The parties remained together in the porch of the 
house, until near sunset, when. she heard loud and angry 
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talking. The prisoner accused the deceased of having put 
counterfeit money on him, and immediately went out and 
took the horse of the deceased, declaring he would keep him 
until he gave him good money. The deceased went towards 
Harris, declaring he would have his horse or take the pri- 
soner’s life. Harris ordered him to stop, and not touch the 
horse, or he would kill him, and called to his son, a small 
lad, to bring him his gun, which was done, and the deceased 
returned to the house. Harris loaded his rifle, and called 
to his wife to take care of his trunk. She answered from 
the room where it was, and prisoner called to the witness to 
come to him, which she did. 

When the witness went out, she found Harris approaching 
the house, with the gun inthis hands, and in passing, he ob- 
served, “I am afraid that man will do me some private 
harm.” He went into the house, and she heard deceased say 
to him,‘* Stop Harris and let me talk to you,” and with these 
words she heard the gun fire. She went into the house and 
found the man dead, and Harris standing in the door, be- 
tween the large and small room. 

The second witness was.a Mr. Williams, me stated that, 
on the day after the homicide, he went to the prisoner’s 

° 
house, where the following conversation took place between 
them. 

Witness asked the prisoner, “ what does this mean?” 
Answer, “It’s done, and I am sorry for it, but it could not 
be helped.” Do you know whothe man is?” “Ido not.” 
* Where did you shoot him?” “I shot him in the body.’ 
** What did you do it for?” ‘For a certain provocation : 
* it will all be right: -it was in self-defence.” “ Did yousee 
the man have any weapon?” “I see you, but I don’t know 
‘but you may have some weapon. He, the deceased, had 
*- conducted himself, as I will not allow any man to do in 
‘“‘my house, and, as no man should do, in a gentleman’s 
‘house. He was loafing about here, and someone robbed. my 
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‘‘ father’s house, and he might have been the man or one of 
“them.” .“ You say he was loafing here, and yet you took 
‘“‘his. horse, and sent him to Mebane’s, and sent word to 
*“* Mebane that you would kill a man before sunset.” With 
this the prisoner got angry, and said, “the man had passed 
“a counterfeit $50 bank bill on him.”’ 

Mr. Mebane stated, that just before dark, on the day the 
homicide took place, the prisoner's boy came to his house 
on the horse of’ the deceased, with .a message from his mas- 
ter: He sent him back. Soon after the prisoner came on 
the same horse, and, being asked how he was? answered, 
*“‘ Well in body, but distressed in mind. I have killed a 
“‘man and don’t know who he is.’ Witness replied, “that 
“is a pity, you have done wrong.” Prisoner answered, 
“‘ Damn him, if it was to do over, I would do it again ; I be- 
“lieve I was justified.” Witness asked, “ Did he threaten 
“you.” ‘Yes; we had a game of cards, and he put a 
‘* counterfeit fifty dollar bill on me. I took his horse, and 
“told him, if he did not give me good money, I would keep 
‘him, The man thensaid, he would have his horse, or be the 
“death of me. I called my son John to bring my rifle. I 
“loaded it, and told .him to cpme on and see which would 
“* be killed. first, and from that I shot him, I believe right 
“‘ through the heart. Iam on his horse now, and am not 
“‘ going to run. He is a damn fine horse, and paces like a 
“top.” ~The name of the deceased was Winfree. 

His Honor, in opening his charge, stated the law up- 
an the subject of homicide in general, of which there is 
no complaint. The case then states that the defendant's 
counsel insisted “‘ that this was a case of justifiable homi- 
“‘ cide—a killing in defence of life, or of an actual robbing 
“‘ in the dwelling-house of the prisoner, or, at.:most, it was but 
‘“‘a case of manslaughter ; a killing under sudden passion, 
“‘or heat of blood, That the deceased threatened the life 
“‘ of the prisioner ; that he was a stranger and dealer in 
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“counterfeit money ; so that, under the circumstances, the 
‘prisoner believed his life was in danger, or that the de- 
‘ceased would do him some great injury; that, if mistaken 
‘in this, if the prisoner detected him in the act of stealing 
‘from his trunk, being in his dwelling-house, and after 
* dark, he had the right to kill him. But, even if such was 
‘‘ not the fact, but the prisoner believed such to have been 
‘the intention of the deceased, and acted n that belief, it 
** would at most have been but manslaughter.”” His Honor, 
‘“‘upon this part of the defence, instructed the jury, “ that 
‘whenever there is a reasonable ground to believe there is 
‘a design to destroy life, or to rob, or to commit a felony, 
“the killing of the assailant will be justifiable. But it is 
‘for the jury and not for the prisoner to judge of the rea- 
“sonable ground for apprehension, and whatever he may 
‘say, unless the jury think, from the testimony, the prisoner 
“had reasonable grounds for apprehending damage to his 
‘person or property, his defence must fail. Should the 
** jury believe the prisoner detected the deceased in the act 
“of robbing his trunk, and thus killed him, they should ac- - 
“quit. So, if they should believe, the prisoner found the 
“* deceased, in such a situatiog, as clearly to have manifested 
*«such purpose, they should convict him of manslaughter.” 

In commenting on the testimony, his Honor called the 
attention of the jury to the female witness, and observed : 
** It was for the jury to decide, whether or not her testi- 
‘**mony had been given in that clear, distinct and intelligi- 
“ ble way, without bias or prejudice, so as to command their 
** full andentire confidence.” He then pronounced upon the 
witness, a high eulogium as to her appearance, and closed 
“by observing, “ that for himself he could but lament, that 
‘she had not received a religious education, so as to have 
‘* made her an ornament to her sex, instead of the humble 
“individual she appeared before them.” 


13 
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The first objection to the charge is, as to the prisoner 
having reasonable ground to believe, that the deceased intend- 
ed to take his life, or rob him. The prisoner’s counsel con- 
tended, that, if the prisoner'was mistaken in believing that 
the deceased intended to kill or rob him; yet, if he believed 
his life was in danger, or he was in danger of being robbed, 
and acted on that belief, it would at most have been but 
manslaughter.® His Honor laid down the law upon this 
subject, and stated, whenever there is reasonable ground to 
believe there is a design to destroy life, to rob or commit a 
felony, the killing will be justifiable* But itis for the jury, 
and not the prisoner, to judge of the reasonable ground for 
the apprehension. We see no error in these directions. It 
is the course which that humane man and excellent Judge, 
Sir Micuart Foster, pursued in a case before him. A 
man was indicted for the murder of his wife. He had in 
the morning loaded his gun, in the hope of finding some 
game: being disappointed, he discharged the load, and put 
the gun in a safe place. During his absence, a servant, 
without his knowledge, took the gun, loaded it, and went 
after some game, and while the prisoner was still absent, re- 
turned it to the place from which he had taken it, where the 
prisoner found it, in all appearance, as he had left it. The 
gun was carried into the room where his wife was. He took 
it up, touched the trigger, the gun went off and killed his 
wife. “I did not enquire, says Justice Foster, whether the 
poor man had examined the gun before he carried it home, 
(where the accident occurred’;) but, being of opinion, upon 
the whole evidence, that he had reasonable ground to believe 
that it was not loaded, I directed the jury, that, if they 
were of the same opinion,to acquit him. Foster 265, 1 Rus. 
on Cr. 541. In Murap’s case, Levin’s C. C. 164, the same 
course was pursued. Mead had, the day before the killing, 
been very badly injured and abused by a party of boatmen, 
at Scarboro’, and was rescued from them by the police. 
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When the latter were carrying him off, the boatmen called 
to him, that they would come that night and pull his house 
down. He lived about a mile from Scarboro’, and, in the 
middle of the night, a great number of persons came about 
his house, singing songs of menace, and using violent Jan- 
guage, indicating they had come with unfriendly intentions. 
Mead, under an apprehension, as he alleged, that his life 
and property were in danger, fired a pistol, by which Lace, 
one of the party, was killed. Justice HoLRovyp, in charging 
the jury, instructed them, “if you are satisfied there was 
nothing but the song and no appearance of further violence, 
if you believe that there was no reasonable ground for ap- 
prehending further damage,” &c. In each case, the exis- 
tence of reasonable ground of belief was left to the jury. 
The charge in this case, then, is shown to be sanctioned by 
the highest authority. Roscoe’s Cr. Ev. 646. It is also 
sanctioned by reason. The existence of reasonable ground 
is a matter of fact,to be determined by the jury. If the 
person charged with the homicide, is to judge for himself, 
whether this reasonable ground existed, the most atrocious 
murders may be committed with impunity. 

The prisoner says, he believed his life was in danger. 
‘Who can lock into his heart? If the Jaw allows him to 
judge, who can contradict him. The circumstances are 
nothing ; it is Ais belief that justifies him. The law is not 
so. It is only from circumstances accompanying the trans- 
action, that reasonable ground can be ascertained, and of 
their bearing and influence the jury are the sole judges. 
The case of the State v. Scort, 4 Ired. 409, has been 
brought to our notice, and we have examined it with care. 
[t does not conflict with. the views here expressed. The ob- 
jection was not taken in the Court below, and was not con- 
sidered in this Court. 

The second reason assigned by the prisoner for a venire 
de novo, is, that his Honor violated the act of ’96, in express- 
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ing an opinion as to the degree of eredit to be given to the 
female witness. Upon this point, we can derive no aid from 
English authorities. In that country, for all time,’ the 
Judges have exercised the power, to express to the juries. 
their impressions as to the evidence—a power shamefully 
and cruelly abused at different periods in the history of that 
country, and it still exists. The Legislature of ’96, aware 
of the abuses to which this power was exposed, declared, 
that no Judge, in delivering his charge to the petty jury, 
should express an opinion, whether a fact is sufficiently or 
fully found; such matter being the true office and province 
of the jury. See Rev. Stat. ch. 31, sec. 186. We think 
this case is within the principle delivered by this Court, in 
the State v. Davis, 4 Dev. 612. It never can be error in 
a Judge, to charge that a fact is established, which is ad- 
mitted by the parties, or acknowledged by them. In 
Davis's case, the Judge, who tried the cause below, stated 
to the jury “that the prosecutor appeared to have given a 
very fair and candid statement ; he seemed to be a creditable 
man:” this was said in the summing up. Exception was 
taken, that it violated the act of 96. But this Court decid- 
ed that there was no error, because the case stated, “the 
prosecutor and owner, who was a.respectable citizen, gave a 
clear and apparently unimpassioned relation of the circum- 
stances affecting the case.” The Court decided that there ~ 
was no error, because they were facts which were stated in 
the case, and therefore admitted by the defendant. Here 
the case, which is in substance the prisoner's bill of excep- 
tions, states, that no exception had been taken to the testi- 
mony of the female witness, or the others. This we con- 
sider as admitting that she was credible, and her statement 
true, and it was no error in the Judge, to tell the jury that 
such was the fact, and if he chose to do it in his own way, 
the prisoner has no right to complain. It has done him no 
injury. See also Starz v. Miuzgr, I Dev. and Bat. 500. 
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If. his Honor had said, in so many words, the evidence of 
this witness is not controverted at the Bar; it is therefore ad- 
mitted to be true,—surely, under the authorities cited, there 
could have been no error. His remarks as to her appear- 
ance and demeanor at the bar, her capacity and opportunity 
to testify in relation to the transaction, were entirely within 
the scope of his authority, even if her testimony had. been 
controverted. Under the circumstances, this was not called 
for, but did the prisoner no harm, and. could not make that 
which was true, more true, The expression with which his 
Honor closed his remarks upon this part of the case, was 
but the expression of a very natural regret, that the wit- 
ness did not possess those Christian virtues, so desirable in 
all, and so especially appropriate and beautiful in the female. 
We have considered this case, as in all others, particularly 
of its. importance, with an, anxious wish to secure to the 
prisoner every right, guaranteed to him by the law in the 
judgment below. ‘ 

This opinion will be certified to the Superior Court of 
Person, to the end that it may proceed to judgment and 
sentence, agreeably to this opinion and the law of the State. 


Judgment affirmed. 


ESTHER WHITE, PROPUNDER OF THE WILL OF THOMAS ). 
WHITE, AND JAMES CASTEN AND WIFE, CAVEATORS. 


Revocation of a will is an act of the mind, demonstrated by some out- 
ward and visible sign. 

Where the maker of a will ewes it upon the fire, with the purpose ot 

’. destroying and revoking it, and it is burned through in three places. 
but the writing not interfered with, and is then rescued and preserved 
against the maker’s will, and without hia knowledge; held, that this 
amounts to a revocation. 
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THIS was an issue of DEVISAVIT VEL NON, as to a script 
purporting to be the will of Thomas J. White, propounded, 
by Esther White, his widow, and opposed by James Casten. 
and his wife, tried before his Honor Judge EL.is, at Fall 
Term, 1853, of Chowan Superior Court. 

Upon the facts of the case, which are fully set forth in 
the opinion of this Court, his Honor below instructed the 
jury that the acts deposed to amounted to a revocation under’ 
the Statute, if done with an intention to revoke. 

Verdict for the caveators. Motion for a venire de novo. 
Motion refused and appeal to this Court. 


Heath, for the propounders. 
Bragg, Brooks and Smith, for the caveators. 


Nasu, C. J. The question for our consideration arises 
under the act.of the General Assembly concerning the re- 
vocation of wills. Rev. Statute, ch. 122, sec. 12, By that 
“section, it is provided, “that no devise in writing, Xc., or 
“any clause thereof, shall be revocable, otherwise than by 
‘some other will in writing, or by burning, cancelling, tear- 
‘ing, or otherwise obliterating the same, &c.”’ This pro- 
vision is almost in the exact terms of the Statute of Frauds, 
in England, passed the 29th of Charles the Second. It was 
stated at the bar, in the argument here, that the true con- 
struction of the 29th of Charles, upon the question raised 
here, was in England still unsettled, and that there was no 
adjudication by this Court, which was a direct authority. 
This is so,.and we must endeavor to extract from the con- 
flicting English authorities, and our own cases which have 
a bearing upon the question, that rule which appears to us 
most consonant with the Statute and to reason. Revoea 
tion is an act of the mind, demonstrated by some outward 
and visible sign or symbol of revocation. No act of spolia 
tion or destruction of the instrument will, under the Statute, 
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revoké it, unless deliberately done, animo revocandi. Thus, 
if a@ testator, intending to destroy papers of no value, igno- 
rantly and without an intention to do so, throws his will 
into the fire, and it is consumed, or by accident tears off the 
seal; it is no revocation. The difficulty lies in ascertaining 
how far the symbol of revocation must extend. As to the 
burning, must the will by it be literally destroyed, in whole 
er in part? or must any portion of it be actually destroyed ? 
It is upon this point that the English cases differ. The first 
case to which our atention was directed, was that of Mote 
and Wire v. Tomas, 2nd Sr. William Blackstone, Rep. 
1043. The case was: Palin, the deceased, being sick in 
bed, near the fire, ordered his attendant, Mary Wilson, to 

bring ‘him his will, which she did. He opened it, looked at 
it, and tore a bit of it almost off, then crumpled it in his 
hand and threw it on the fire. It fell off, and Mary Wilson 
took it up and put it in her pocket. Palin did not see her 
take it up, but had some supicion of the fact, as he asked 
her what she was at, to which she made little or no reply. 
The Court ruled, that it was not necessary that the will or 
the instrument should be literally destroyed, or consumed, 
burnt or torn to pieces. Throwing it on the fire, with an 
intent to burn, though it is but very slightly singed, and 
falls off, is sufficient within the Statute. The case does not 
inform us to what extent the fire had made an impression 
on the paper : it must have been very slight. The authority 
of this case is said to be shaken by what fell from the Chief 
Justice DENMAN, in the case of Rerp vy. Harris, 33rd E. 
C. L. R. 60. In commenting on the case of MoLE and 
Wire, he observes: “ Doubt might be entertained now, 
whether the proof there given would be sufficient as to 
them,” meaning burning and tearing. High as this autho- 
rity is, weare not inclined from the expression of a doubt to 
set aside the deliberate and united opinions of Chief Justice 
Dr. Grey, GovuLp, BLacksTonE and Nargs. But, in that 
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very case, both Patterson and CoLERIDGE stated, there 
must be a partial burning of the instrument itself, and that 
any partial burning will destroy itentirely. But independent- 
ly of this, the case of More v. Tuomas is recognised by -wri- 
ters of the highest authority. Mr. PowE.t, at page 596 of 
his Treatise of Devises, says: ‘ Upon this principle, it has 
been held, that if any of these acts, viz: tearing, burning, 
Xe., be performed: in the slightest manner, this, joined with 
a declared intent, will be a good revocation, because the 
change of intent is the substantive act, the fact done is only_ 
the sign or symbol, by which that intent is rendered more 
obvious.”” He then cites the case of More v. THomas, as 
his authority. See also Ist Jarman on Wills, 115 to 119; 
Lovelace on Wills, 347. They both cite the case from Sir 
Wm. Blackstone, and refer to the case of ReEp v. Harris, 
as showing that the singeing of the cover of a will isnot a burn- 
ing of the will, but that there must be a partial burning of 
the will itself. Thus stand the cases in England on this 
question, and upon the authority of Mote v. Tuomas, 
Jadge Kent, in the fourth volume of his Commentaries, 
‘page 532, says: “ Cancelling in the slightcst degree, with 
“@ declared intent, will be a sufficient revocation, and there- 
“ fore, throwing a will on the fire, with an intent to burn it,. 
“though it be but slightly singed, is sufficient evidence of 
“the intent to revoke,” and for this he cites MoLr’s case. 
So Greentear, in his first volume on Evidence, 349, states, 
that when a testator crumpled his will, and threw it on the 
fire, with an intent to destroy it, though it was saved entire, 
without his knowledge, would be a revocation, and refers to 


- Mote’s case to sustain them. See 5th Conn. R. 168, Carp 


v. GrinmMAN. By a large majority of these authorities, it 
appears that the case in BLACKSTONE is sustained, and ap- 
proved. The intent with which the act is done by the tes- 
tator, must continue through the act; otherwise, it will not 
be a revocation, as where a testator, upon a sudden provoca- 
tion by one of the devisees, tore his will asunder, and after 
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being appeased, fitted the pieces together, and expressed his 
satisfaction that it was no worse, it was held to be no revo- 
cation. Here the intent to revoke was itself revoked before 
the act was complete. Dor and Prrkes, 5th Barn. and 
Ald. 481. The case of Hise v. Funcuer, 10 Iredell 130, 
which was referred to, does not govern this. There the 
testator, whe was sick in bed, directed his son to throw his 
will into the fire: instead of doing so, he, without his father’s 
knowledge, threw another paper in. This was adjudged, 
and certainly very correctly, to be no revocation. The. di- 
rections given were accompanied by no act or symbolon the 
part of the testator, expressive of his intention to revoke: 
his intention rested only in words. 

The principle which we would extract from the cases cited 
is, that where the revocation of a willis attempted by burn- 
ing, there must be a present intent on the part of the testa- 
tor to revoke, and this intent must appear by some act or 

» symbol, appearing on the script itself, so that it may not rest 
upon mere parol testimony, and if the script is in any part 
burnt or singed, it is sufficient to revoke the will. Let a 
now.try this case by this principle or rule. ‘ 

The case states, that the testator threw'the will into the 
fire, with the intent to revoke and destroy it; that, after he 
had done so, he turned away, when the plaintiff, his wife, 
took the paper from the fire secretly, and concealed it in 
her pocket; that the testator, up to his death, thought the 
will was destroyed, and so frequently expressed himself. 
The writing was upon a single sheet of paper, which was 
burnt through in three places, one near either extremity, 
and in the crease formed by the folding of the paper. It 
was also singed at the outer edges, and scorched on the 
outside or back; that this was done when the paper was 
thrown on the fire. No word or letter of the writing was 
in any manner destroyed or obliterated by the burning, and 
the paper itself but little disfigured, and in no wise injured, 
except as above stated. 
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It will be at once seen, that this is a stronger case than 
that of More v. Tuomas. There the script was barely 
singed; .here it is burnt through in three different places, 
the outside scorched, and the edges of the paper singed. 
We are therefore clearly of opinion that the will was re- 
voked: there was the present intent to revoke—the act of 
throwing on the fire with that view, and the symbol impress- 
ed upon the script itself. There was no halting in the in- 
tention of the testator, between the commencement and the 
completion of the act; for, to the time of his death, he 
beljeved the will was destroyed. 

It is seen from the cases cited, and the rule we have laid 
down, that the much or little of the burning of the script, 
4s not material, and when the reason of requiring the simbol 
to be impressed on the script is considered, it cannot be im- 
portant. ‘The symbol is nothing, but the act showing the 
intention of the testator, and when that appears on the 
paper, the evidence from the act is complete, and the testa- 
tor has completed his intention. It would be singular, that, 
if the slightest burning of a house, on an indictment for 
arson, should: be sufficient to take the life of the incendiary, 
as it is, that a similar burning should not, in a civil case, be 
sufficient to revoke a will. The language upon this point, 
in the act taking away the benefit of clergy, for burning a 
jail, or other public building, is the same, as in the act we 
are considering. Rev. Stat. ch. 34,8. 7: “If any person 
shall wilfully and maliciously burn,” &c. If any portion of 
the building is burnt, it is sufficient to bring the case within 
the Statute. 


Judgment affirmed. 
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WILLIAM A. SPRUILL vs. SAMUEL W. DAVENPORT. 


Where a swamp is called for in the description of a tract of land, and the 
question is left doubtful, which of the three conflicting localities is the 
proper one, it is error to instruct a jury that they are to seek for the pro- 
per locality, by running the course called for, regardless of other con- 
siderations, 

The call on such a description, for a line running WESTWaRDLY, does not 

_recessarily mean a west course. 

Arrer the new trial granted in this case, at December 
Term, 1852, (see Busb. Rep. 134,) it came on to be tried 
again at Washington Superior Court of Law, on the last 
circuit, before his Honor Judge EL Lis. 

The plaintiff claimed under a grant to Nehemiah Spruill, 
issued in 1791, the second corner of the boundary-of which 
was admitted to be at E. The call from thence is “ west- 
wardly along the said Spruill’s line, and Thomas Mackey’s 
line, 300 poles to Greenland Swamp,” with various other 
calls, to the beginning. In submission to the former deci- 
sion, it was admitted that the three hundred poles gave out, 
ut F, and that the line ran thence to Greenland Swamp. 
The only question thea was, what was the location of Green- 
land Swamp, and how the line in question should be run te 
reach it. The plaintiff contended that the water-course, 
marked “the branch,” was the Greenland Swamp, called 
for in the grant, and that the line. must run to.it from F, 
by a due West course along F. W., or to the nearest point 
of it at X,along F. X. The defendant contended.that.the 
Giveenland Swamp did not extend above the horse-way, but, 
if it did, it was the North-eastern fork which runs up to R, 
and is marked Greenland Swamp. Much testimony was of- 
fered by each of the parties, tending to show that his was 
the proper location of the Greenland Swamp. It was ad- 
mitted, that if the line from F was run to W or X, it would 
include the locus in quo, or a part of it, and the defendant 
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would be a trespasser, but not, if it were carried to Z, or to 
the horse-way, or toR. It was admitted further, that the 
line F X ran 25 degrees North of West, was three-fourths 
of .a mile long; F W due West, and one mile; F Z 23 de- 
grees Soath of West, and one mile an] a quarter; and F 
Y.88 South of West, and one mile and a half in length. A 
line from F to R, it is apparent on the plat, was much 
shorter than either of the others. 








His Honor charged the jury that, in running the line of 
the Nehemiah Spruill grant from F, they were to extend it 
to Greenland Swamp, by first going due West; but, if they 
could not find it in that direction, they should seek for its 
nearest point, regardless of course; and that the, line should 
be thus extended, even though the Swamp should be found 
as far asa mile or a mile and a half from F, where the 
three hundred poles gave out. 

Under these instructions the jury found a verdict for the 
plaintiff. A motion was made for a venire de novo, for mis- 
direction in the charge, which being refused, and judgment 
given for the plaintiff, the defendant appealed. 
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Smith and Heath, for the plaintiff. . 
Moore, for the defendant. 


Barrie, J. There was, we think, an error in his Honor's 
charge, which no doubt misled the jury to the prejudice of 
the defendant, and which: therefore entitles him to a new 
trial. The difficulty in the case was the proper location of 
the Greenland Swamp, called for in the grant, and at what 
point the line, extended from F, should reach it. There 
were three distinct portions of the same swamp, each of 
which the parties respectively contended, was the Greenland 
Swamp meant in the call of the grant. Which of them was 
the true one, was a question of fact for the jury, to be de- 
cided by the weight of testimony in its favor. In ascer- 
taining this fact, the remarks of Judge HENDERSON, in pro- 
nouncing the opinion of the Court in the case of TaTEM vy. 
Pane, 4 Hawks, 71, with a slight alteration, furnished 
them with a proper rule to guide them to a correct conclu- 
sion. ‘* Where natural objects are called for as the termini, 
and course, and distance, and marked lines are also given, 
the natural objects are the termini, and the course, and 
distance, and marked lines, can only be resorted to by 
the jury to ascertain the natural object; they act as 
pointers to the natural objects. When the natural boun- 
dary is unique, or has properties peculiar to itself, these 
pointers or guides can have but little effect; in fact, | 
believe none. When there is more than one natural 
object in the neighborhood answering the description ; 
that is, having common qualities, then those pointers 
or guides may be adverted to, to ascertain where the 
object called for is, or which is the object designated. 
They do not, then, contradict or controvert natural boun- 
dary; they explain a latent ambiguity, created by their 
being more than one object which answers the description.” 








‘06 - IN THE SUPREME COURT. 





Spruill v. Davenport. 





The'error in the charge, in the present case, consisted in 
giving an undue effect to the term “ Westwardly.” In the 
call “thence Westwardly along the said Spruill’s line,” &¢., 
his Honor held, that when the distance of three hundred 
‘poles called for in that line, gave out at F, before reaching 
the Greenland Swamp, the line must be extended, first, due 
West; to ascertain whether a swamp of that name could be- 
found in that direction. Now, if each of the three parts of 
the swamp above spoken of were proved to have borne that 
name, then the part lying directly West of F, was accord- — 
ing to the charge, to be taken as the one intended, without 
any regard to the other circumstances in the case, which, in 
the estimation of the jury, might otherwise have established 
another of the three as the object indicated. 

_ The term “ Westwardly;” with nothing to control it, may 
perhaps mean West or due West, but it is evident that such 
is not its precise signification, and hence it is‘ readily con- 
trolled by any circumstance, which goes to show that a due 
West course could not have been intended. Branprt v. 
O@pEN, 1 John’s, 155. Such is the case here. The call 
is “ Westwardly”’ along the said Spruill’s line.” Now, 
Spruill’s line thus called for is not a single straight line 
running due West, but consists of several lines, as appears 
by the plat, running sometimes a few degrees to the North, 
and sometimes a-few degrees to the South of a due West 
course. Its direction at its termination at F, pointing to- 
wards those parts of the swamp, the one or the other of 
which the defendant contends, is the true Greenland Swamp. 
We can see, then, no more reason why the line should not 
continue on in the same direction, in which it was going at 
the termination of the distance, in search of the Swamp, as 
to turn off in a due West course for that purpose. Under 
all the circumstances of the case, the proper instruction, as 
it seems to us, would have been, that the jury should find, 
if they cquld, upon the weight of the evidence, taking into 
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consideration the other calls.of the grant, which was the 
Greenland Swamp designated and known as such atethe 
time when the grant was issued, and that they should find 
that to be the true terminus of the line in question. Bat, 
if the testimony should be equally strong, to prove that each 
of the parts of the swamp contended for by the parties, 
was called by that name, at the date of the grant, and there 
should be nothing else to determine the question, then they 
must run the line to the nearest of those parts; and if only 
two of them were so called, then to the nearest of the two. 
See Tatem v. Parne & Sawyer, before cited, and Chief 
Justice RUFFIN’s opinion in the case of the LITERARY 
Funp vy. Cuiark, 9 Ired. 60. 


Per CurraM. The judgment is reversed, and a venire 
de novo awarded. 


JOHN HACKNEY, ADM’R DE BONIS NON vs. WILLIAM STEAD. 
’ MAN, ADM’R. 


Where an administrator upon the eve of death, deposites the money of 
“the estate, with a surety to his administration bond for safe keeping, 
‘with instructions, upon a settlement of the estate, to pay over to his 

intestate’s estate: Held, that the ADMINISTRATOR DE BONIS NON of ‘that 
estate, after demand and refusal, was entitled to recover the same before 
any final settlement. 


THIs was an action of ASSUMPSIT, tried at Chatham Su- 
perior Court, Fall Term, 1852, his Honor Judge .Dicx, 
presiding. 

The plaintiff declared on a special contract, and upon 
the general indeditatus counts. John 8. Guthrie, being 
very ill, and expecting soon to die, sent for Ramsay, the 
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defendant's intestate, to his room, and there, after remark- 
ing upon the probability of his death being near at hand, 
delivéred to. him the sum of $190 in money, and a bond on 
one Ferrington for $340, telling him that this moneyiand 
bond -belonged to Price's estate; that he, Guthrie, had‘no 
place for them, and that as he Ramsay was his surety, as the 
administrator of Price’s estate, he wished him (R.) to take 
charge.of them, and when the estate of Price was settled 
in his behalf, claim a fee of $50, also a commission of 5 per 
cent on the estate. Upon this settlement being made, he 
directed him Ramsay “to pay the balance to Price’s. heirs, 
or Price’s estate.’’ A demand was made by the plaintiff as 
the administrator de bonis non of Price of the defendant as 
the administrator of Ramsay, shortly before the bringing of 
this suit. 

The defendant insisted, 

Ist. That this very money was deposited with Ramsay, 
as an indemnity against loss, by reason of his being surety 
for Guthrie, as the administrator of Price, and that until 
the settlement of that estate he could not be required to 
pay it over to any one. 

2d. That there was a variance between the contract de- 
clared on, and the contract established by the facts proved. 
And further, as there was a special contract proven, he 
could not recover upon the general counts. 

8rd, That the administrator had the power to assign the 
assets of the estate for any purpose however fraudulent, 
and they could not be recovered from the assignee im a 
Court of Law. 

The Court charged the jury, that if, in their opinion, the 
money had been identified as that of Price, the plaintiff was 
entitled to recover. That even if they should believe that 
it was deposited as an indemnity with Ramsay; yet, if his 
representative showed no loss or necessity to retain the 
money, the plaintiff would be entitled to recover. 
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Verdict for the plaintiff. Rule for a venire de novo dis- 
wharged, and an appeal by the defendant. 


Winston and Haughton, for the plaintiff. 

No counsel for the defendant. 

Nasu, C. J. There is no error in the Judge’s charge. 
Guthrie, from whom Ramsay received the money, was the 
administrator of Lindsay Price, and Ramsay was his surety 
on his administration bond. It was delivered to the latter 
expressly, as the property of the estate of Price, and as 
such, was received by the defendant’s intestate. At the 
time of his death, the estate of Price owed Guthrie, as he 
declared, fifty dollars, and upon settlement’ of the estate, it 
would be further indebted to him such commissions as the 
Court might allow. Guthrie, however, recognised the whole 
amount, not as due to the estate of Price, but as belonging 
to it. 

The defendant’s first chjection to the plaintiff’s recovery, 
is, that the money was deposited with Ramsay, as an in- 
dlemnity against loss, as surety upon Guthrie’s official bond. 
The contract does not so purport, as proved, nor can we be- 
lieve such was the intention of the parties. Mr. Guthrie 
could not so understand it, for it would have been a fraud 
upon the estate of Price. The money belonged to Price's 
estate, and could not in the hands of either Guthrie or 
Ramsay be retained as an indemnity against such loss. The 
direction to pay the money over when the estate was set- 
tled, was in part intended to enable Ramsay to retain. 
at that time, a sufficiency to discharge the fifty dollar 
claim. In the contract proved, there is nothing like an 
indemnity. Mr. Guthrie was very ill and did not expect 
to live, he had in his possession the money in dispute, and 
a large note due the estate of his intestate. His language 
Jeaves no room for doubt as te his meaning : -“T have no 

14 
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safe place to keep tnem ‘ is his declaration ; if they are lost, 
you, as my surety, will have to make them good. “I wish 
you to take charge of them,” as the proper person to have 
possession of them, and it was to secure Ramsay against 
such loss that they were delivered to him; he was a mere 
depository. 

The second objection is, that the special contract varies 
from that proved by the witness Harman. We do not think 
s0; substantially they agree, the contract was in parol, and 
it is not necessary that the declaration should set it out. in 
hee verba; if set forth in substance, it is sufficient. ‘The 
money was delivered to Ramsay to be paid over to the rep” 
resentative of Price, to whom, after the death of Guthrie, 
it would belong. But, again, gentlemen of the bar fre- 
quently try their cases below, without filing declarations, 
and we are often called on to do the same, and in such 
cases, we consider the declaration as framed to meet the 
evidence. But there is a further answer to the objection. 
It is insisted that the direction as to the time, when Ram- 
say was to pay over the money, was a part of the contract. 
Be it so, then the time has arrived. The plaintiff as admin- 
inistrator of Price cannot settle until he has collected the 
assets of the intestate, and this money constituted a part of 
them. If the plaintiff had brought this action upon the 
administration bond against the defendant, could he, under 
the circumstances in this case, have resisted a judgment 
against him? Could he have been heard to say, it is true, 
this money belongs to the estate of Price, but I received it 
from Guthrie, under a promise to pay it to you when the 
estate is settled? Certainly not. 

The third objection is, that an administrator, being the 
legal owner of the personal property of his intestate, may 
pass the title to another person, however fraudulently, and 
the assignée cannot be held liable at law. It 1s a sufficient 
answer, that the case presents no such question. Guthrie 




















DECEMBER TERM, 11853. 211 





Boner & Grist-v. Merchant’s ‘Steamboat Co. 





contemplated no such fraud, he did not pretend to pass the 
legal title to Ramsay, nor did Ramsay intend to receive 
such a title ; he received it simply as a bailee. 

If A is indebted to B in a hundred dollars, and hands-it 
over to C to pay the debt, an action at law aecrues to B, 
who can recover the money from C ; this needs no authority. 

His Honor was requested to charge the jury, that whether 
the money was the property of Price’s estate, or not, if it 
was placed in the hands of Ramsay as a guarantee, the 
plaintiff could not recover. This was refused. If the Court 
trad so instructed the Jury, it would have been an error in 
law, for there was no evidence of any guarantee. 

No error appears in the charge of the Court. 


Judgment affirmed. 


BONER & CRIST os. MERCHANT'S STEAMBOAT COMPANY. 


“The rale of law, that common carriers are botind as ensurers for the sare 
DELIVERY of goods, does not extend to the True of delivery. 
(The case of Harrey v. Owens, 1 Dev. and Bat. 273, commented on.) 

THIs was an action of ASSUMPSIT against the defendants 
as ‘common carriers upon the Cape Fear River, for failing 
to deliver goods: tried at Spring Term, 1853, of Forsythe 
Superior Court, his Honor Judge Serre presiding. 

It was proven, on behalf of the plaintiffs, that the good 
in question were taken on board the defendants’ boat at 
Wilmington, on the 2@th of September, and on the 2d 
of October, 1850, and that the cargo put on board on the 
26th of September did not arrive at Fayetteville until the 
l4th of October, and that the cargo received by the defen- 
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dants on the 2d of Octeber did not arrive at that place un- 
til the 11th or 12th of November, 1850. The following 
advertisement was proved to have been published by the 
defendants, in the Fayetteville Observer, and to have been 
continued in that paper during the year 1850: 


“Merchant's Steamboat Company, Fayetteville and Wil 
mington, 
“ Steamer Rowan. 
“ Wm. B. Meares. 
« Lighter, Odd Fellow. 
*  « Mike Cronly. 
<«  & . Ben Berry. 
“« «© — Ready Money. 

* This line of Boats is still in successful operation on the 
Cape Fear River, and continues to offer as many facilities 
to the shipping public as any other line. Persons patron- 
ising this line may rest assured that their goods will be 
brought up with despatch, and at the very lowest rates of 
freight. 

** From the number and construction of their boats, this 
company are perhaps prepared to bring more goods to the 
wharf than any othercompany. Packages should be mark- 
ed, “* Care of Merchant's Company, Wilmington,”, and te 
such agents in Fayetteville as shippers may prefer. AW 
packages not specially marked to an agent in Fayetteville. 
will be promotly forwarded by the agent of this company. 
at the usual rates.”’ 

Signed by the President of the Company, and their agents 
at Fayetteville and Wilmington, and dated Feb. 19, 1850. 
To, which advertisement is added the following further 
notice : . 

“N. B. The agent at Fayetteville guarantees to shippers 
by the Merchant's line, that but half rates shall be paid ov 
drayage to warehouses on the wharf.” 
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The defendants’ offered evidence tending to show, that, 
m the fall of 1850, there was an unusual drought, and that 
the water’in the Cape Fear River was never known to be 
lower, except on one occasion, 1845. 

One witness testified that he, as agent for the defendants, 
did business at the wharf at Fayetteville, and that the wa- 
ter was in a low state from the time the plaintiffs’ goods 
were taken on board at Wilmington, to their delivery at 
Fayetteville; that goods were arriving at Fayetteville du- 
ring the whole month of October, carried by the defendants’ 
tine, and by the proprietors of two other steamboat lines, in 
«mall quantities ; and that the defendants, during the month 
sf October of that year, also brought goods to the wharf at 
Fayetteville. This witness and another testified, that, in the 
latter part of October, they went down the river, (there be- 
ing a small rise in the same,) and found the Steamer’ Row- 

‘an, on which were the plaintiffs’ goods, at White Hall, the 
head of tide-water. Here the steamer was lightened, and a 
portion of the cargo, including some of the plaintiffs” goods, 
put on board the Odd Fellow, whence they were brought to 
Elizabeth, and stopped by a shoal in the river, and tied up 
to the shore. When they got down to Elizabeth, they found 
the boat in the care of the fireman, the captain having gone 
on a trip to Wilmington, which occupied about one day ;— 
that the Rowan did not have more than her usual load; 
that there were several more shoals in the Cape Fear be- 
tween Elizabeth and Fayetteville, among which ‘were the 
Spring Hill Shoals, three miles below Fayetteville, on which 
the depth of water, during’the latter part of October, was 
some six or eight inches; that the defendants kept their 
boat, the Ready Money, constantly running from the steam- - 
er and Odd Fellow to the town of Fayetteville, taking up 
goods ; that the Ready Money was a boat of three or four 
tons burthen, and drew eight inches of water; that, in the 
latter part of October, the defendants hired an additional 
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number of hands, above the ordinary crew, and put them on 
board the lighters, at an additional expense, and that they 
got their lighters over the shoals by fastening ropes-to them 
and drawing them up with a windlass, while some of ‘the 
hands waded in the river, and prised them forward with 
poles. This witness further testified, that, when the swéll 
commenced in the river, as above mentioned, the agent of 
defendants immediately despatched a messenger by land. 
and another by the river, to apprise the captain of the 
steamer of the swell; and that the messenger on the river 
met the Mike Cronly and the Ben Berry polling up the ri- 
ver with goods on board ; that the agent of the Merchant's 
Company went down to Elizabeth, at the same time, and an 
effort was made, from 10 o’clock in the forenoon till 9 at 
night, te get the Odd Fellow over the shoal, which was wr 
successful; that the Merchant's Company brought up as 
many goods during the dry season as any other company, 
exeépt the Cape Fear Company, who had put a small steam- 
ep on the river called the Chatham, which drew less water 
than any boat that had ever been on the Cape Fear River. 
This. was used as a tow-boat, and regularly plied between 
Fayetteville and the Governor Graham, which was likewise 
tied up at Elizabeth ; by this means, this company had sue- 
ceeded in getting up more goods than the defendants. That 
the plaintiffs’ goods were purchased in Philadelphia, and 
consigned to the Merchant's Company before the Chatham 
was put upon the river. This witness testified, that many 
of the merchants of Fayetteville sent wagons to White Hall 
that fall, and had their goods hauled from the steamer. 

The witnesses also stated, on cross examination, that, had 
these goods been placed on one of the company’s lighters, 
they might have been brought up, as these could make trip= 
with three or four tons. 

Witnesses on behalf of the plaintiffs also swore, that, du- 
ring the whole month of October; goods were brought every 
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week by other steamboat companies. One witness testified 
that he had received goods, during the period in question, 
from Philadelphia and New York, by the Henrietta Steam- 
boat Company, in ten or fifteen days from the time he left 
Fayetteville; that he had consigned a portion of his goods 
to the defendants, which he did not receive until the 12th 
of November. . 

His Honor instructed the jury, that nothing but the act 
of God, or the public enemies of the country, would exeuse 
the defendants in their delay. He jllustrated, that the 
freezing up of the rivers, so that boats could not run, was 
an act of God, and would excuse: so would a drought, ren- 
dering it impossible te navigate the river ; but alow state of 
water, rendering the navigation difficult and expensive, 
would not, of itself, be a legal excuse. That, if the jury 
believed that steamboats could come to White Hall, and the 
defendants could, by means of their lighters, and other light- 
ers that might have been procured, have brought the plain- 
tiffs’ goods to Fayetteville within a reasonable time, and 
failed to do so, they were responsible. 

The Court further instructed the jury, that, if they be- 
lieved, from the evidence, that the defendants were preven- 
ted from carrying the plaintiff's goods from Wilmington to 
Fayetteville, in a reasonable time, by reason of taking on 
board of their steamers more goods of others than they had 
the means of conveying, they would be liable. 

Verdict for the plaintiffs. Motion for a venire de nove 
refused. Judgment fer plaintiffs, and appeal to the Su- 
preme Court by the defendants. 


Miller, for plaintiffs. 
Winston, for defendants. 


Pearson, J. His Honor instructed the Jury, that noth- 
ing but the act of God, or the public enemies of the coun- 
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try, would excuse the delay of the defendants. To this.the 
defendants excepted. There is error. 

Lord Hor deserved well of his country when he ralived 
the doctrine of bailment from the burthen of learning under 
which it was suffering, and reduced it to three pte propo- 
sitions : 

Ist. A bailment for the benefit of the bailor alone, one 
the bailee is only liable for gross neglect; e. g. where one 
requests another to carry a package for him as a faver. 

2d. A bailment for the benefit of the bailee alone, where 
the bailee is liable for slight neglect ; e. g. where one bor- 
rows an article. 

8d. A bailment for the benefit of both parties, in whick 
ease the bailee is liable for ordinary neglect; e. g. where 
one undertakes to convey goods for hire. 

Our case falls within the third divison. The bailment was 
for the benefit of both parties: one was to have his goods 
carried ; the other was to have his pay for freight ; and un- 
less there be something to take it out of the rules, the de- 
fendant is liable for ordinary neglect. 

It is said that the defendants are common carriers,-and 
in. regard to them, the law makes an exception, and holds them 
liable.as insurers, except against the act ef God, and the 
King’s enemies. Thisis so: andthe question is, does their 
liability as insurers extend to the time of delivery? or is.it — 
confined to the safe delivery of the goods? The case be- 
fore the Court, when Lord Ho xt delivered his famous opin- 
ion, concerned the safe delivery of goods, and nothing was 
said in regard to the time of delivery: so that our question 
was left open. The reason for making an exception in re- 
gard to the safe delivery of goods, in the case of a common 
carrier, is, that it was a matter of public policy, in order to 
guard. against fraud and conspiracy, by which, through “ ¢o- 
vin and collusion,”: the carrier might “‘ contrive to be robbed 
and divide the spoils.” It is evident that the reason for 
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holding the comman carrier liable for the safe delivéry of 
goods, has no relevancy or bearing upon the question of 
his liability as to the time of delivery: so there is no rule 
of policy making an exception in regard to the time of de- 
livery. That falls under the general rule by which, wher 
both parties are benefitted, the bailee is liable for ordinary 
neglect. Parsons v. Harpy, 14 Wend. 216. So it is hel’, 
that the rule of public policy by which a eommon carrier is 
made liable as an insurer, for the safe delivery of goods, 


does not extend to the case of conveying persons by land or | 


water: for, in regard to them, there is no reason to fear 
*covin or collusion.”” So the reason of the rule fails, as it 
does in regard to the time of delivery. 

Inthe argument, our attention was called to the case’ ‘of 
HARRELL vy. Owens, 1 Dey. and Bat. 273. We fully con- 
ear with the decision in that case ; but the learned Judge, 
who delivered the opinion of the Court, went out of his way, 
and, for the sake of illustration, assumed that the rule that 
common carriers are insurers extended to the time of the 
delivery. The case before the Court was one of gross ne- 
gleet: the defendant excuses himself by saying, he did not 
know the piace at which he was to deliver the articles; yet 
the written agreement, signed by him, named “ Mount 
Pleasant Fishery” as the place of delivery. Of course, it 
was for him to find out where Mount Pleasant Fishery was 
located, inasmuch as he had undertaken to deliver the goods 
at that place. 

Our opinion is, that, if there is a specialcontract, it must 
be eomplied with : as, ifone undertakes, for certain pay, to 
pass goods from place to place in-24 hours. But if there 
be no special contract, then the matter rests upon the gen- 
eral rule of law, where the bailment is for the benefit of both 
parties, and the bailee is liable for ordinary neglect. How this 


was according to the evidetice, we are not at liberty to say. ~ 


Venire de novo. Judgment reversed. 
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P. H. AND R. H. COHOON ws, MORDECAI MORBIS, J.C, B. EHRING- 
HAUS, W. W. GRIFFIN, AND J. J. GRANDY. 


Where a bond is returned to Court, for the appearance of eperson, under 
the act for the relief of insolvent debtors, with A, B, and C, as his sufe- 
ties, and such person and his sureties are discharged from “all liability 
on his bond,” and a record made of such discharge, and the deféndan' 
in the execution gives a new bond for kis appearance further at-Ceurt. 
with A and D as his sureties, and the case was then continued for three 
terms, When a judgment was entered ogainst A, B, and C: Hevp, that 
such judgment was irregular and invalid. 

Where an appeal was taken to the Superior Court from the judgment: 
HELD, that no judgment could be rendered on the bond given by A and D. 
IieLp, also, that no judgment could be given on cither bond against A 
singly, in the Superior Court, though he was on both bonds. 


AppeAL from the Superior Court of Pasquotank, at 
Spring Term, 1853, his Honor Judge SAUNDERS, presiding. 

The plaintiff sued out a capias ad satisfaciendum against 
the defendant Morris, returnable to Deeember Term. 
1850, of Pasquotank County Court; which was returned 
with a bond for the defendant’s appearance at that 
term, and the defendant appeared accordingly, and was sur- 
rendered by his sureties. He was ordered into custody, but 
appealed to the Superior Court, and gave bond for his ap- 
pearance at the next term of the Superior Court: at that 
term the appeal was dismissed, as having been improvident_ ° 
ly granted. A writ of pracedendo was awarded to the 
County Court. The procedendo came down to the County 
Court, at June Term, 1851, when the following entry was 
made in the case, “ dismissed by the plaintiff, and judgment 
against the plaintiff for costs.”’ 

Between the term of the Superior Court, at which: the 
procedendo was ordered, and at June Term, 1851, of- the 
County Court, the plaintiff sued out another ca. sa. against 
the defendant Morris, upon the same judgment, under whick 
he was again arrested, and gave bond for his appearance at 
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June Term, 1851, with Ebringhaus, Williams and Grandy as 
his sureties: at that time the following entry appears in the 

_ minutes of the Court: “ Defendant and his sureties dis- 
charged by the plaintiff from all liability on his bond, for 
his appearance at this term of this Court. Defendant enters 
into bond with J. C. B. Ehringhaus and W. W. Griffin, as 
his sureties for his appearanceztthe next term of the Court. 
Case continued.”’” The case was continued thence from term 
to term until March Term, 1852, when the following entry 
was made on the record: “ The defendant being called, and 
failing to appear, and J. C. B. Ehringhaus, W. W. Williams. 
and J.J. Grandy failing to produce the body of Mordecai 
Morris, the defendant, on motion, judgment against said 
Morris and his sureties, on his appearance bond, $430 13 
cents, to be discharged on the payment of $198 49-100, 
and $16 37, former costs, from which judgment Morris and 
his sureties, Ehringhaus, Williams and Grandy, apyealed to 
the Superior Court. At Spring Term, 1853, Morris appeared, 
and the plaintiff moved for judgment against the appellants. 
whieh motion was refused by the Court. 

The plaintiff then moved to be allowed to call the defen- 
dunt, aed take judgment against him and his sureties Eh- 
ringhars and Griffin, on the bond given by them, which 
motion was also refused by the Coart. 

The plaintiff then moved for judgment against Morris 
and Ehringhaus, upon the bond given by Morris, Ehringhaus 
and Griffin, upon the ground that Ehringhaus was upon both 
the bonds given by Morris for his appearance in the County 
ourt, which motion his Ilonor also refused: 

Judgment against plaintiff for costs. Appeal 


Smith and Jordan, for plaintiff. 
Poole, for defendants. . 


» Batre, J. It seems to us, thatthe plaintiff was not en- 
titled to a judgment against the defendants, or any one or 
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more’ of them, upon cither of the motions which he ‘sub- 
mitted’ to the Court, and thqt his Honor was right in refus- 
ing each and all of them. Whéther the defendant Morris 
was ever discharged from arrest, under a capias ad satis- 
Faciendum by the plaintiff, so that he could not be taken in 
execution again, as contended by his counsel, we neéd not 
decide. Supposing the arrest on the 14th of May, 1851, 
proper, and the bond then given with the defendants Wil- 
liams, Ehringhaus and Griffin, valid, the bond, in connection 
with the execution, was in the nature of process to compel 
an appearance to answer at the next term of the County 
Court. Wrystow vy. Anperson, 4 Dey. and Bat., 9. At 
that term, the proceedings against them were discontinued 
by the plaintiff himself, and a new bond was taken from the 
debtor, with other ‘sureties, for his appearance at the next 
sneceeding term. This proceeding, which was in the nature 
of anew suit, was kept in Court by regular contmuances, 
antil March Term, 1852, when the defendant, Morris, being 
ealled, and failing to appear, the plaintiff moved for judg- 
ment, not against the sureties on the last bond, who were in 
legal contemplation present in Court and ready to answer 
the motion, but against tlie sureties to the bond of May 
1851; as te whom the plaintiff had discontinued his suit nine 
months before, and who were therefore not before the Court, 
twliave a judgment rendered against them. That judgment * 
was therefore irregular, and ought not to have been given. 
Winstow v. ANDERSON, ubi supra. Vrom it, the defen- 
dants had good reason for an appeal, and the Judge, who 
presided in*the Superior Court, very properly refused to 
affirm it. The plaintiff then moved for judgment against 
the principal and sureties to the last bond, and that was 
also refused, for the very sufficient reason, that the bond, or 
rather the partiés to it, were not before the Court.. Sertain- 
ly the appeal in the first suit or proceeding, did not take up 
the second suit or proceeding, which was entirely distinct 
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from it. If the two first motions were properly refused, 
unquestionably the last was, for no judgment could be given 
against Ehringhaus, except upon.one or the other bond, and 
we have just declared, that no judgment could be rendered 
-against the obligors to either of them. 

The several motions of the plaintiff being refused, the 
judgment against him for .costs was right, and must ibe 
aflirmed. 


‘ Judgment affirmed. 


‘ 


MARGARET HENDERSON AND OTHERS vs. BUCKNER ‘HENDER- 
SON AND URBAN HENDERSON, EXECUTORS, AND OTHERS. 


The word ners, when applied.to the successor to personal property in the 
contruction of a will, generally is held to mean those who take under 
the Statute of Distributions, and as such, the widow is generally inclu- 
ded; yet, where: the contest plainly shows that children only are meanit. 
she will be excluded from the succession. 

.Corpitt v. Corsitr, decided at this Term, commented on and distinguish- 
ed from this case. 


PrtiTION heard before his Honor Judge MaNLy, at Spring 
‘Term, 1853, of Onslow Superior Court, for the recovery of 
legacies under the will of William Henderson. The only 
‘question in the case arose on the construction of the will, of 
which the following is,a copy of the material parts: 

After the introductory part, and a request that tomb- 
stones may be purchased for his grave, the testator pro- 
-ceeds : 

“To Buckner Henderson, I shave this day made adeed 
to all the lands I intend to give him, witness by the above- 
named witness. 
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“To Urban Henderson, E have this day transferred a 
deed from Buckner Henderson to me, for a tract of landon 
the Southwest side of New River, it being all the lands] 
intend to leave or give him. 

“To my wife Margaret Henderson, I lone, during her 
‘natural life, the lands on which my dwelling stands, with 
the lands I purchased of Thomas Jarman, including all my - 
lands, with the exception of the two tracts or parts that I 
this day have given to Buckner and Urban Henderson, 
separately, and after her death, I give it to my youngest 
son, William Henderson, to have and to hold, free from the 
claims of any person whosoever. 

“* Also, to my wife Margaret Henderson, I loan, during 
her natural life, negro woman Molly, and after her death to 
he sold, and equally divided between all my heirs, excepting 
Christeney Henderson. My man Peter I want:to be hired 
to such person or persons as he wishes to live with, until 
my son William Henderson becomes eighteen years of age, 
and the hire of said Peter, to go to the use of my two 
youngest children, viz: William and Nancy, and the time 
my son William arrives at the age of eighteen years old, | 
then give my man Peter to Nancy Henderson, my youngest 
daughter, to have and to hold, free from all right or title of 
any person’ whosoever. 

“To Christeny Henderson, I give one dollar, and the rest 
ef my property, such as the family utensels, household and 
kitchen furniture, to be sold, and equally divided among all 
my heirs, after paying for said tomb-stones, with the excep- 
tion of Christeny Henderson, to whom I have given one 
* dollar, in fall of all I intend to give her. 

“ Witness, ke.” 

The widow and some of the children are the plaintiffs, and 
the exeeutors and the retaining children are defendants. 
The defendants answered, and replication entered. The 
defendants insisted, amoyg other things, that the plaintiff 
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Margaret-was not entitled.to come in with the children, un- 
der the word heirs. The prayer-is for an account and pay- 
ment of the legacies. 

The case was heard on the petition, answers and. exhibit, 
and upon consideration thereof, his Honor made a decree, 
dismissing the petition ; whereupon, the plaintiff prayed and 
obtained an appeal to the Supreme Court. 


J. W. Bryan, for plaintiffs. 
No counsel for defendants. 


Nasu, C. J. The petition is filed for the purpose of re- 
covering a legacy under Wm. Henderson’s will. The peti- 
tioner, Margaret Henderson, the widow of the testator, 
claims a child’s part of the property disposed of by the re- 
siduary clause. The clause of the will, set forth in the pe- 
tition, is as follows: ‘* And the rest of my property, such as” 
the stock, farming utensels, household and kitchen furniture, 
to be sold and equally divided among all my heirs, after 
paying for the said tomb-stones, with the exception of: Chris- 
teny Henderson, to whom I have given one dollar, in full of 
all I intend to gfve her.”’ 

The petitioner Margaret insists that the word heirs, as 
used by the testator, means distributees, and that the division 
is to be made under the Statute. of Distributions, and sie 
is entitled to one seventh part, as her share. The construc- 
tion put upon the word “heirs,” im the connection in which 
it stands, with the subject matter of the bequest, is correct. 

When it is used to denote succession, it may be under- 
stood, as in the case of a legacy to one and his heirs, ‘to 
mean such person or persons, as would legally suceeed to 
the property, according to its nature and quality. Williams 
Exr. 727. Corsrrr vy. Corsrrr, decided at this term of 
the Court. But the main question, and perhaps the only 
_one, is, did the testator mean to ¢pnfine the succession to lis 
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children, or did he intend it should be under the statute? 
We are of opinion that, takingthe other clauses of the. will 
into consideration, his intentien was to confine it to his.chil- 
dren; and that the-clause in question does not embrace the 
widow. In the construction ofa testamentary paper, the 
Court.is bound to leok to the whole will, as it is one act— 
the ultimate disposition of the maker. In the second dis- 
posing clause of thewill, is the following bequest: ‘ Alsote 
my wife, Margaret Henderson, I loan, during her natural 
life, negro woman Milly, and after her death to be sold and 
equally divided between all my heirs, except Christeny Hen- 
derson.”’ 

Here the succession, after the death of the widow, is de- 
signated, as it is in the clause under which she is now claim- 
img :, the word heirs is used in both sections, and must re- 
ceive the same construction in both, unless there is something 
apparent in.the will to vary it. In the disposition, in the 
second clause, the testator could not intend to include his 
wife, for the succession could not take place until after her 
death. By heirs, then, in this clause, he meant his chil 
dren shall take, except Christeny. The residuary claim be- 
gins and closes with the same idea or imtent.. It begins: 
“'T, Christeny Henderson, I give one.dollar, and the rest of 
my property, &c., and it closes with the exception of Chris- 
teny.." 

Who then were in the mind of the testator? Clearly, we 
think his .children, who take as his next of kin, of whom 
the widow is not one, and not under the Statute of Distri- 
butions, which would include her. He had given his wife 
all he intentled her:to take. If the word heirs had stood 
by itself, the widow would have been included, but it is con- 
trolled by the manifest intention of the testator to confine 
the succession to his children as such, and not as destitute. 
The case of Corsitt v. Corsitr, decided at this Term, 





differs from this. The question there arises. under .the 

















DECEMBER ‘TRRM, 1858. 225 








Harriss “ET. au. v. Lee. 





will of Joseph Russell, the clause of the will’ is as fol- 
' lows: “The balance of my*property’ to be kept together 
to the best advantage, for the purpose of raising and 
schooling my ‘children, until my son William ‘comes of 
age, and then to be equally divided between my lawful 
heirs.” The Court decided that the widow was entitled to 
her equal share with the children. The Court say the word 
heirs is not appropriate to the disposition of personal prop- 
erty; and where used in reference to it, means those who 
take by law: that is, under the statute of distributions. 
‘<This is the rule when there are no other words to give it a 
different meaning ; here,” say the Court, “the other words fix 
that to. be the meaning, for it is put in opposition to chil- 
dren.” The testator, in the first part of the clause, speaks 
of his children ; and when disposing of his property, desig- 
nates the succession by the word ‘heirs.’ In this case, there 
is no such opposition ; the word ‘ heirs’ being alone used ;—~ _ 
and, from the whole context of the will, we are satisfied 
that, by the word heirs, the testdétor meant his children as 
such,.and to confine the succession to them, as his next of 
kin, and not as distributees under the statute. 

There is no error in the opinion of the Court, and the 
game is affirmed at the cost of the plaintiff. 


Judgment affirmed, 


‘WILLIAM H. HARRISS AND OTHERS vs. ALLISON LEE. 


In an action of trespass against six defendants, where three of them were 
acquitted by the verdict of the jury, on a motion at a Term subsequent 
to that of the trial, to have the costs of defendant’s witnesses taxed 
against plaintiff, it was held, that the proportion of the acquitted de- 
fendants’ in the costs of these witnesses, to wit, one-half, should be taxed. 


against the plaintiff 
15 
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The objection that such witnesses did not attend, comes too late as an an- 
swer to this motion. ¥ 

Nor does it make a difference that the pleas of the defendants’ were joint 
in form. 

Venaste v. Martin, Car. Law Rep. 515; Weaver v. Cryer, 1 Dev. 337; 

Srate. v.,Smiru, 2 Ired. 402; Sarrerwuite v, Carson. 3 Ired 549, cited. 


THIS was a motion to tax a bill of costs in a suit, which 
had been tried at a former term of the Court below, and 
was heard at Fall Term, 1853, of Nash Superior Court. 
His Honor Judge Man ty presiding. 

The former action out of which this motion arose, was 
tresspass in favor of Allison Lee against N. Harriss, O. 
Mitchell, J. Stallings, William H. Harriss, J. R. Harriss, 
and T. Battle, in which the verdict guilty as to three, and 
damages assessed to $ ; 

At the foot of the verdict was this entry, “judgment ac- 
cordingly.” It also appeared that the pleadings in behalf 
of the defendants were joint, and that certain witnesses 
were summoned in behalf of the defendants, by a joint sub- 
peena, but no evidence was offered to show that they were 
sworn or tendered, or were in attendance. After the ver- 
dict at the present term, it appeared that the defendants 
‘ aequitted gave notice through their counsel, that a motion 
would be made next day for a taxation of the costs in their 
favor, which motion however was not made. 

At this term, a motion was made to have the witnesses, 
smmoned for them, taxed by the clerk, and that an execu- 
tion issue in their behalf against the plaintiff for the same. 
This the Court refused to do, and the applicants appealed. 


Moore, for the plaintiffs. 
Miller, for the defendant. 


Batt.z, J. The plaintiffs in this motion base their appli- 
cation to the Court upon the 84th section of the 31st chap- 
ter of Revised Statutes, which enacts as follows: “When 
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several persons are made defendants to any action of tres- 
pass, assault and battery, false imprisonment, or ejectment, 
and any one or more of them shal] upon the trial thereof 
be acquitted by verdict, every person or persons so acquit- 
ted shall have and recever his costs ef suit in like manner, 
as if a verdict had been given against the plaintiff or plain- 
tiffs, and acquitted all the defendants; unless the Judge, 
before whom such cause shall be tried, shall, immediately 
after the trial thereof, in open Court, certify upon the re- 
cord, under his hand, that there was a reasonable cause for 
making such person or persons, defendant or defendants to 
such action or plaint.” By the express terms of this enact- 
ment; the applicants were entitled to have the attendance 
of their witnesses taxed as costs against the plaintiff in the 
action, upon the failure of the Judge to certify, that they 
_were properly made defendants, if the costs of the atten- 
dance of such witnesses, er any part of it, were paid for by 
them, or were a proper charge against them. Why was it 
not? The witnesses were summoned by all the defendants 
by a joint subpoena, and if they attended, they had a right 
to demand pay for such attendance, and (as this motion 
comes up) we are to take it that they were paid by all, each 
paying his proportional part. No objection is made to the 
three acquitted defendants moving in this matter, and we 
think they are entitled to have half the costs of the wit- 
nesses in question taxed against the plaintiff in the action. 
The objection that the pleas were joint, is untenable, for the 
general issue in such actions, though put in jointly for all 
the defendants, is in its nature several. WEAVER v. CRYER, 
1 Dev. Rep. 337; State v. Smrru, 2 Ired. Rep. 402. It 
is equally untenable for the plaintiff in the action to object 
that the convicted defendants were bound to pay all the 
witnesses. With that he had, directly, nothing to do. It 
was a matter between the defendants themselves, who were 
bound jointly and severally to pay for the attendance of 









> 


IN THE SUPREME COURT. 





Johnson v. Watts. 





those whose services they needed. He became indeed inci- 
dentally interested in the question, by its appearing from 
the verdict that he had unnecessarily and improperly made 
some of the defendants parties to his suit. He thus be- 
eame bound to repay them what they had expended in their 
defence. That liability the law fixed upén him, and it was 
unnecessary for the acquitted defendants to press the mo- 
tion, of which they gave notice at the trial term. 

The remaining objection, that it did not appear that the 
witnesses were sworn, or tendered, oreven were in attendance, 
comes too late. The plaintiff on the action ought to have 
been active in the matter himself, by moving, at the trial 
term, to have the tickets of such witnesses rejected in the 
taxation of the costs against him. VENABLE v. MarTIN, 1 
Gar. Law Rep. 515. 

The order from which the appeal was taken must be re- 
versed, as being erroneous in part, which must be certified 
to the Superior Court of Nash County, to the end that that 
Court may direct half the costs of the witnesses in question 
to be taxed against the plaintiff in the action and execution 
to issue therefor, and the plaintiff must pay the costs of this 
Court. SaTrERwHITE y. Carson, 3d Ired. Rep. 549. 


Judgment reversed. 


DEM ON PHE DEMISE OF MILLY JOHNSON ws. WM. WATTS. 


Where both plaintiff and defendant derived title under a person once in 
possession, claiming the fee in the tract of land in dispute, neither is at 
liberty to show that such title is not still a good and subsisting one, unless 
one can show that he has acquired another and a better title from some 
ether person, 
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Mourrny v. Barnett, 1 Car. L. R. 105; Ives v. Sawyer, 4 Dev. and Bat. 
51; Gitiram v. Brrp, 8 Tred. 280; Love v. Gates, 4 Dev. and Bat. 363, 
and Coprianp v. Sauts, in this number cited. 


THIs was an action of EJECTMENT, tried at Fall Term, 
1853, of Martin Superior Court, before his Honor Judge 
Manty. It was eriginally brought by William Johnson and 
wife against Peter E. Maddera, the tenant in possession, 
During the pendency of the suit, Maddera died, and the de- 
fendant Watts filed an affidavit as landlord, and was ad- 
“mitted to defend in place of Maddera. The plaintiff pro: 
duced a deed from Joseph Biggs to William Mackey, dated 
in 1814, conveying in fee simple the lot in dispute, and 
proved that Mackey was in the actual possession of the let 
until his death in 1818; that the plaintiff Milly Jehnson 
was the only child and heir at law of Mackey, and was un- 
der age. After the death of Mackey, the lot was rented 
out by the guardian of Milly, and occupied under such ren- 
ting until her marriage with Thomas Pollard, in 1825, Af- 
ter this marriage with Pollard, he kept possession until 
Maddera went into possession, and he continued the same 
until the bringing of this suit. At the time of the inter- 
marriage of plaintiff Milly, with Thomas Pollard, she was 
under age: Pollard died in 1848, and shertly thereafter, she 
intermarried with William Johnson, who is since dead. 

The plaintiff then introduced a bond, dated [1th of Janu- 
ary, 1828, executed by Thomas Pollard and George Pollard, 
payable to Peter E. Maddera, in the sum of four hundred 
dollars, reciting that, ‘‘ Whereas, the above bounden Thomas 
Pollard hath bargained and sold to the said Peter E. Mad- 
dera, lot saithen, 39, in the town of Williamston, for the 
sum of one hundred dollars, and is unable at present, to 
make a legal title to the premises, in consequence of the 
wife of the said Thomas Pollard now being under age, an: 
not eligible to convey real estate: now, should the said 
Thomas Pollard, when his wife comes of age, make and 
convey a legal title to the above named premises,” &c. 
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And she insisted that Maddera, and consequently the de- 
fendant Watts, was estopped to deny her title. 

The defendant produced a deed from Abner Cherry to 
Joseph Biggs, dated in 1810, for the lot in question, which 
(lid not convey a fee simple, beeause the word “heirs” was — 
not used in the conveying part thereof, and it was proved 
tliat Joseph Biggs died in 1844. He also produced a deed 
for the lot in dispute from Thomas Pollard to Maddera, da- 
ted in November, 1828, and a deed of trust from Maddera 
to John Watts, dated in 1849, conveying the same to secure + 
the payment of debts due him. 

The Court ruled that the defendant was not estopped to 
deny the title of the plaintiff; in submission to which opin- 
ion the plaintiff took a non-suit, and appealed to this Court. 





Biggs, for plaintiff. 
Moore, for defendant. 


Battie, J. We eannot distinguish this from the ordi- 
nary case of two parties claiming under the same person, in 
which neither can deny the title of him under whom they 
both claim. Murpuy v. Barnett, 1 Car. Law Repos. 105. 
Ives vy. Sawyer, ,4 Dev. and Bat. 51. Gurt.ram x. Brrp, 
8 Ired. 280. Maddera, under whom the defendant Watts 
claims, certainly derived title from Pollard, the first hus- 
band of the plaintiff's lessor, who was the heir at law of 
William Mackey. Maddera could not then deny the title 
of Mackey. The termination of Maddera’s title by the 
death of Pollard could make no difference, because it does 
not appear that he ever claimed under any other title than 
that derived from Pollard. When sued in ejectment, there- 
fore, by the plaintiff's lessor, he could not deny her title, as 
is clearly shown by the above reeited case of Ives v. Saw- 
YER. Indeed, the only difference between that case and the 
present is, that the wife did not join ineffectually in the’ 
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conveyance of her husband. The defendant, in a case like 
the present, can defend himself only by showing that he has 
a better title in himself than that of the plaintiff's lessor, 
derived, either from the person from whom they both claim, 
or from some other person who had such better title. Love 
v. Gates, 4. Dev. and Bat. 363, and CopELanp y. SavLs, 
decided at the present term. It is not a case strictly of es- 
toppel, but one founded in justice.and convenience. 

Nor is the present a case of landlord and tenant, as the 
defendant’s counsel has contended, where the landlord’s title 
has expired, but depends upon the just and convenient prin- 
ciple above stated. As both parties derived title under Wil- 
liam Mackey, who was once in possession claiming the fee, 
neither is at liberty to show that such title is still a good 
and subsisting one. Unless the defendant can ‘show that he 
has in himself the outstanding title of Cherry’s heirs, the 
the lessor of the plaintiff must recover. The judgment of 
non-suit must be set aside, and a venire de novo awarded. 


Jugment reversed, 


WILLIAM FORBES v. TIMOTHY HUNTER.* 


in an action for a penalty for failing to work upon a public road, the defen- 
dant connot object to the jurisdiction ofthe County Court, except by plea 
in abatement. 

The power to exempt hands from working on the public road is restricted 
to a Court consisting of seven justices. 

Brancu v, Houston, Bus. 85; STATE v. Watt, 2 Ired. 267; State v. Pow- 
ELL, 2 Ired. 275, cited and approved. 





*This case was decided at the June Term of ’53, but was omitted from the 
Report of that Term, 
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“THIs ‘was an action of DEBT for a penalty, tried before 
SAUNDERS, Judge, at the Spring Term, 1853, of Pasquo- 


~ tank Superior Court. Thé sum demanded in the writ 


was $150. 

The following facts were agreed upon, and submitted te 
tlie Court for its judgment, to wit: The plaintiff was over- 
seer of a road, duly appointed, and the defendant, who was 
the owner of several slaves, resided within his district.— 
These slaves were regularly summoned to work upon the 
road upon a certain day, and the defendant was duly noti- 
fied thereof. Only three of the slaves attended, and for the 
failure of the remainder, this action was brought. 


It was agreed that all the slaves summoned were liable to . 


work upon the road, unless exempted by a certain order of 
the County Court of Pasquotank. The agreement referred 
to, and was accompanied by, a transcript of an order of the 
County Court of Pasquotank, exempting all the slaves of 
the defendant from working on the road in question, ex- 
cept three; from which record it appears that only three 
magistrates were present when the order was made. 

Upon this state of facts, the Court gave judgment in favor 
of the plaintiff for the amount agreed on, from which judg- 
ment the defendant appealed to this Court. 


Jordan and Pool, for the plaintiff. 
Heath and Brooks, for the defendant. 


Battie, J. The case agreed seems to have been intend- 
ed to present but a single‘ question for the opinion of the 
Court :, which is, whether all the defendant’s hands, except 
three, had been properly exempted by the County Court 
from working on the public road. But the defendant’s 
counsel now raises another question, whether the County 
Court, in which this suit commenced, had jurisdiction of it ; 
insisting that it had not; and that neither the consent of 
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parties, nor a waiver of the objection, could confer such ju- 
risdiction; and that the Court, the instant it perceived that 
it was.exercising a power not granted, ought to have stayed 
its action, and given judgment against the plaintiff. For 
this last objection, the case of Brancu v. Houston, Bus. 85, 
is cited and relied on; but it will be readily perceived that 
the principle of that case does not apply to the present. 
Supposing that the 10th and 11th sections of the 104th 
chapter of the Revised Statutes made it necessary for the 
plaintiff to commence his action against the defendant for 
ninety dollars, as a penalty for failing to send his hands to 
work on the public road, by a warrant before a single ma- 
gistrate, (which we do not admit,) yet the defendant could 
not object tq the jurisdiction of the County Court, except 
by plea in abatement, as is expressly provided in the 40th 
and 41st sections of the 3lst chap. of the Revised Statutes. 
In truth, we think the County Court had jurisdiction of the 
cause, the suit being for a penalty of more than sixty dol- 
lars. And the 10th and 11th sections of the 104th chapter 
of the Revised Statutes, above referred to, must bé confined 
to warrants before a single magistrate for penalties less 
than that sum. 

The other question is clearly against the defendant. The 
power to exempt hands from working on the public roads is, 
by the express provisions of the 12th section of the above 
mentioned 104th chapter, restricted to a Court consisting of 
seven Justices. The authority being special, three Justices 
only could not exercise it, and as the record shows that only 
three were present, their orders.to exempt the defendant's 
hands were void. Srate vy. WatL, 2 Ired. 267, 272, and 
Stave y. Powe t, Ibid. 275. ae 


The judgment must be affirmed. 
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DOE ON THE DEMISE OF THE COMMISSIONERS OF BEAUFORT 
vs. THOMAS DUNCAN. 


It is error in the Court, to submit a material fact,in a cause to the jury, 
without any evidence to support it. 

Whether the doctrine of alluvion applies to any case, when a water boun- 
dary is not called for, though the course and distance called for have 


been coterminous? QuERE. 


Action of EsECTMENT, for a portion of land lying in the 
town of Beaufort, tried before-his Honor Judge MANLY, at 
Spring Term, 1853, of Carteret Superior Court. 

By various grants, deeds and acts of Assembly, it was 
made to appear, that a body of land, extending along Core 
Sound and the Thoroughfare, as delineated in the diagram 
below, was and had been for many years in the Commis- 
sioners of the town of Beaufort, as a body corporate, and 
that the lessors of the plaintiff were, at the bringing of this 
action, corporators duly appointed, in and by regular suc- 
cession, under the laws regulating the corporation. The 
defendant gave in evidence a deed from one James Davis to 
Benjamin T. Howland,and from Benjamin T. Howland to 
himself, bearing date on 4th day of June, 1832, conveying 
to him “the lot of land in the town of Beaufort, known 
and distinguished in the plan of the said town as number 
111.” 

The defendant offered in evidence an ordinance of the 
Commissioners of the town of Beaufort, dated May 1816, 
that Jonathan Price should survey the town of Beaufort, 
and make a plat thereof. Also, he offered in evidence a 
private act of Assembly, entitled “an act to confirm an ac- 
curate survey of the town of Beaufort, in the county of 
Carteret, and for other purposes,” which act recites that, 
‘whereas, disputes have arisen concerning the true lines of 
the streets and lots of the town of Beaufort, in consequence 
of which the inhabitants have. employed Jonathan Price to . 
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survey and make an accurate plan of the said town: Be it 
therefore enacted, and that the lines and plan of the town 
of Beaufort, as surveyed and established by Jonathan Price, 
shall hereafter be considered in all cases as the lines and 
plan of said town of Beaufort.” 

The defendant then offered the plan or map of the town 
made by Mr. Price, and which was proven and registered in 
the Register's Office, and filed in that office, whereof the 
sketch below delineates a sufficient portion to present the 
question upon which the opinion of the Court proceeds. 

It appears from that map, that lot number one hundred 
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and eleven (111), as represented in the map referred to, 
does not reach the thoroughfare, byt that there is a small 
gore of land (which is that in controversy), between his 
Western line and the water. The scales and measurement 
of lot No. 111, were 50 feet on Front street, 175 on the line 
of lot 110, and 132 feet, with the line of lot No. 35. 

The defendant proved by James Davis, that, in the year 
1817, he was the owner of lot 111, and that the water then 
encroached upon his lot, and that he then drove down pil- 
ing along what he conceived to be his Western line, to keep 
it out, and filled it in. That he had been informed by old 
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citizens of Beaufort, that the.channel between Piveér’s island 
and the land in controversy, used to be dry at low tides, and 
that a log was put across the same, for persons to walk over, 
and that the dogs used to cross the same in going to hunt 
on the island, and that, in his day, a pilot-boat could not 
turn’ about in the channel; but that, at this time, the chan- 
nel was between fifty and a hundred yards wide, with a 
sufficient depth of water to admit vessels and steamboats of 
the largest size to navigate. 

‘Defendant also proved, by one Joel H. Davis, who is the 
son of the foregoing witness, that he lived with his father 
on the lot No. 111; that his father built a house on it, and 
that the ordinary high water would come up to the edge of 
the piazza of the house on this lot; and that, West of the 
house, there was a dry sand shoal for fifty yards; that a 
storm had eut open the channel, and that the same gave 
away and cut away the shore, and that the water ebbed fifty 
feet West of his father’s piling. 

He also proved by one Whitehurst, that he first knew the 
land in controversy, in 1811, and that there is more land 
there now than was in 1811. The possession of the defen- 
dant, of lot 111, had been continuous in him, and those un- 
der whom he claimed, since 1817. He insisted that this 
survey by Price, and its recognition by the act of Assembly, 
with the subsequent deeds, amounted to evidence of title in 
him, and that it, with the testimony of the witnesses, showed 
thint the line was co-termining with the water mark, and that 
the strip in question, being by gradual accretion, belonged 
to him. 

It was insisted, on the part of the plaintiff, that the lessors 
of the plaintiff were not only entitled to recover the premises 
in dispute, but that their title included all the land between 
the high water and low water mark; that the deed of the 
defendant, not calling for the water or land, he was confined 
td the mathematical line, and that this was a — of 
law. 
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The Court was of opinion, and instructed the jury, that 
where the land in the town of Beanfort. was bounded by the 
water of the harbor, the margin made by the ordinary high 
tide was the true boundary ; the space alternately covered 
and left bare by the flux and reflux-of the tides, not being 
the subject of entry in North Carolina. He further instruc- 
ted them, that, in relation to the subject of a water boundary, 
they were to fix the boundary on the land West of and ad- 
jacent to lot 111, at the time it was laid off and sold; and 
if the water boundary was identical with the mathematical 
boundary of the lot called for in the plan of the town, then 
additions made to the land by gradual accretions, through 
the action of the winds and tides, belong to the lot and 
owner of it. Under these and other instructions, not ¢x- 
eepted to, the jury found a verdict for the defendant. 

The lessors of plaintiff moved for a rule, etc., which was 
granted .and discharged, and plaintiff appealed. 


J. W. Bryan, for plaintiff. 
Donnell, for defendant. 


Batt1ez, J. It cannot be doubted, we think, that the de- 
fendant claimed under the lessors of the plaintiff. His lot 
is described in his own title deeds, to be “ that lot of -land 
situated in the old town of Beaufort, and distinguished in 
the plan of said town, by No. 111, (except forty-two feet on 
the North part,)” &c., and it does not appear that the lot 
had ever been claimed, otherwise than under the Commis- 
sioners to whom the two hundred acres of land upon which 
the old town was, had been conveyed, for the purpose of 
being laid eff into lots, and sold. The defendant then was 
estopped to deny their title, and the only question was, 
whether the Western limit of ,his lot was the mathematical 
line from C to A? Or was the line of high water mark, 
hetween the main land and Piver’s island? The defendant 
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contends for the latter line, as his true boundary, alleging, 
that, when the lot was originally laid off and sold, his Wes- 
tern line, though not calling for the thoroughfare, was in 
fact co-terminous with the high water mark of it, and-he was, 
therefore, according tora well settled principle of law, en- 
titled to the gradual accretion or alluvion made by the re- 
secession of the water. Were the allegations supported by 
the proof, an interesting question would arise, whether the 
doctrine of alluvion applies to any case where a water boun- 
dary is not called for, though the course and distance, called 
for, may have been co-terminous with it? We do not feel at 
liberty to decide the question, because we are clearly of 
opinion that the evidence given on the part of the defen- 
ddnt, does not raise it. That evidence consists of the map 
of the survey of the town of Beaufort, made by Jonathan 
Price, in the year 1816, and the testimony of James Davis, a 
former owner of the lot, and his son Joel H. Davis. Price’s 
map shows that the water of the thoroughfare, between the 
main land and Piver’s island, was, in the year 1816, nearly 
fifty feet West of the mathematical line from C to A. That 
line, then, was at that time, so far as the map proves any- 
thing, the Western boundary of the defendant’s lot, No. 111. 
The testimony of the Messrs. Davis is not very explicit, but 
supposing it to be established that,in. the year 1817, the 
earliest time to which it seems to refer, the water of the 
thoroughfare encroached upon the land, so as to come up 
to and be co-terminous with the line from C to A, it certain- 
ly could not have the extraordinary effect of attaching to 
the lot in question the right of alluvion, which it had never 
had before. That proposition was not even contended for 
in argument. 

- The charge of his Honor applied to the condition of the 
Western boundary, as it existed when the lot was laid off 
and sold, and we are unable to find in the bill of exceptions 
the slightest proof that, at any time prior to the year 1817 
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the mathematical line, from C to A, was co-terminous 


with the water mark, high or low, of the thoroughfare. His 
Honor ought, therefore, to have instructed the jury, that 
there was no evidence on which to raise the question of al- 
luvion in favor of the defendants, and that, consequently, he 
was to be confined to the mathematical line, from C to A, as 
his Western boundary. For this error of the Court, in sab- 
mitting a material fact in the cause to the jury, without any 
evidence to support it, the judgment must be reversed, and 

a venire de novo awarded. 


Judgment reversed, and a venire de novo. 


DUE ON THE DEMISE OF THE COMMISSIONERS OF BEAUFORT 
‘vs. THOMAS DUNCAN, et. aL. 


An ordinance of a town, not under the seal of the corporation, and not 
expressing a consideration, and not delivered to the parties claiming 
under it, does not amount to a conveyance, nor color of title. . 


THIS was an action of EJECTMENT, tried before his Honor 
Judge Many, at Spring Term, 1853, of Carteret Superior 
Court. 

The subject mattér of this action is the strip of land lying 
between Front street, in the town of Beaufort, and the water 
of the harbor south of that street, and designated by the 
letters a, b, c, d,e. (See the diagram in the preceding case.) 

The leading facts of the case are set forth in the case of 
DoE oN DEM OF THE COMMISSIONERS OF BEAUFCcRT vy. THOs. 
Duncan, decided at this term. The defendants, Duncan 
and Thomas, had had more than seven years possession of 
the sections lying across Front street, opposite the second 
lots, which are those marked in the diagram at 111 and 25. 
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The other defendants are the owners of the lots between 
111 and 25, but they did not have seven years 5ygrage 
of the land in question opposite their lots. 

The defendants insisted upon certain defects in the title 
‘of the lessors of the plaintiff, which they pointed out in the 
bill of exceptions ; but, as this Court has put the case on the 
ground of estoppel, it is net necessary to state them. 

They further contended that by the ordinance of 1782, 
(which see recited in the Opinion of the Court, following,) 
the sections in question were conveyed to the defendants. 
at all events, it was a eolor of title, and the defendants, 
Duncan and Thomas, had acquired title under it by their 
adverse possession. This case was submitted upon the facts 
as here stated, agreed upon by the counsel upon both sides ;: 
and, upon consideration thereof, his Honor gave judgment 
for the defendants, Duncan and Thomas, and against the 
other defendants ; from which plaintiffs appealed. 


J. W. Bryan, for plaintiff. 
Donnell, for defendants. 


Bartz, J. In the case of the same lessors of the plain- 
tifi against Thomas Duncan alone, decided at the present 
term, we have shown that the owners of lots in the town of 
Beaufort, who do not set up title to them in another manner, 
must claim under the commissioners; the lessors of the plain- 
tiff, therefore, are estepped to deny their title. Neither 
of the defendants, in this case, pretends that he has acquir- 
ed title otherwise than from the lessors of the plaintiff, and 
the only question will be, whether either of them has ac- 
quired a good title from them. 

The defendants contend that they have aquired such 
title by foree of the ordinance passed by the commissioners 
of Beaufort in 1782, or by the force of that ordinance cou- 
pled with an adverse possession for seven years, of the small 
parcels or strips of Jand mentioned in it. 
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The ordinance is in the following words: ‘Ordered that, 
for the future, whatever small strips of land are to be found 
between the outward lines of Front Street and the water, 
shall be the property of the person owning the front, lot on. 
the opposite side of the street.” 

It is very certain that this ordinance could not operate. 
as a deed. to pass the title, proprio vigore, for the want, 
among other things, of the seal of the grantors, and of a 
consideration from the grantees, even supposing them to be. 
properly designated. But the counsel for the defendants 
contends that the ordinance operated at least as color of: 
title; so that seven years adverse possession under it would 
perfect their title. To constitute color of title, there must 
be some written document of title professing to pass the. 
land, and one not so obviously defective that it could not 
have misled a man of ordinary capacity. Dobson v. Mur- 
pHy, 1 Dev. and Bat. Rep. 586; Tate v. Sournarp, 3 
Hawks Rep. 119. 

Viewing the ordinance in the light of a conveyance, we 
think it so obviously defective, that it could not have misled 
aman of ordinary capacity. Besides the want of a seal 
and a consideration above mentioned, it is altogether infor- 
mal and does not appear ever to have been delivered to the 
pretended donees. The last is a decisive and fatal objec- 
tion, without adverting to any others, because dglive- 
ry. is essential to give effect to any instrument of convey- 
ance inter vivos, and must, in the very nature of things, be 
as necessary where the instrument is to operate only as 
colorf title, as when it is to convey a complete title. This 
disposes of the defence set up by the defendant Thomas. 
But the counsel for the defendant, Duncan, contends for him, 
that the evidence, though not color of title, had the effect 
at least of extending the boundaries of his lot, number 111, 
to the water, and that then the deed from Howland to him, 
and his possessions for seven years under it, gave him a 

16 
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good ,title to the parcel of land which he claimed. This 
makes it necessary to consider ‘whether the ordinance had 
any effect, and if it did, what it was. It was certainly in- 
tended to have some effect, and if there is any which it can 
have, the law will, to that extent, sustain it. We have de- 
cided, that it cannot operate as a conveyance inter vivos, 
“either perfect or defective. It cannot, therefore, convey 
even an incorporeal hereditament, as; for-instance, the ease-~ 
ment of a right of way over the small strips of land men- 
tioned in it. The only other effect it could have, would be 
to give a license to the owners of lots on Front street, te 
use those strips of land for such purposes as they might 
think necessary. Supposing, then, it wag a license, it could 
not pass as such under Howland’s deed to Duncan, so as to 
give him anything like a property in the land, or an ease- 
ment on the land, but it remained as it was before, a mere 
license to use the land, without being liable to be sued as a 
trespasser, until it should be revoked. The deed of How- 
land, under which the defendant Duncan claimed, conveyed 
nothing, therefore, upon which his seven years possession 
could operate to give him title. As a license, it was re- 
voked by the repeal of the ordinance in 1847, and the de- 
fendant was notified in writing to surrender the possession 
before the suit was commenced. The defence set up by the 
defendant Duncan thus fails also; which entitles the lessors 
of the plaintiff to have the judgment in favor of the de- 
fendants Thomas and Duncan reversed, and a new trial 
granted. In discussing and deciding the cause, we have 
not found it necessary to consider particularly the argu- 
ments of the learned counsel in relation to the nature and 
rights of a seaport town, nor whether such town or an indi. 
vidual citizen of it has a right, without a grant, under legis- 
lative authority, to erect wharfs into the sea, as an incident 
tothe ownership of the soil adjacent to shore, to wit: the 
soil on which the sea cbbs and flows, between high and low 




















DECEMBER TERM, 1853. 48 





Hathaway et. at. v. Hinton. 





water mark. It may be well‘for those who are interested 
in the question, to satisfy themselves in relation to it before 
ineurring the expense of costly works, to which, at last, they 
may ‘have no title. They will find the subject fully and 
ably treated of in the recent work of Woolrych, on the _" 
of Waters, (68 vol. of the Law Library.) . 


Venire de novo awarded. Judgment reversed. 


MARK D. HATHAWAY skrt..at. vs. JOHN M. HINTON. 


" An overseer of a public road is civilly liable for spectaL damages, for 4n- 
juries arising from the road’s being out of repair. 

AcTION on the case to recover damages for an injury to 
a stage coach and horses, occasioned by the breaking down 
of a bridge, which defendant was bound to repair, tried be- 
fore his Honor Judge EL is, at Fall Term, 1858, of Pas- 
quotank Superior Court. 

The defendant was the overseer of a public road, leading 
from Elizabeth City to Norfolk, in Virginia, and was duly 
notified of his appointment. The bridge in question was @ 
part of the public road, and had been recognized as such 
for three years, and had been taken in charge by the pre- 
Vious overseers of the road, and repaired from time to time, 
by the hands under them. This bridge was supported by 
three sills: it was old and decayed, and the middle sill had 
been broken for a considerable time before the oceurrenee 
complained of, and a pole put by the side of it; the cover- 
ing was old and much worn. The defendant had had his 
attention called to the condition of the bridge, by one of his 
neighbors, a few days before, and said he was going to have 
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it repaired on the next day, but failed to take any measures 
towards repairing it. This was the state of the bridge, as 
proved by two witnesses, Ghirkin and Richardson. While in 
this condition, the plaintiff's coach and horses were passing 
over it, when one of the side sills, which was decayed, broke, 
the bridge sank down, and the horses, becoming affrighted, 
e from the stage and ran off; one of them was injured, 
and for a while unable to work. There was a damage to 
the coach and harness, and for these injuries to the horses, 
‘coach and harness, the plaintiff claimed damages. The de- 
fendant insisted that he was entitled to fifteen days time 
‘after the sill broke to repair the bridge, or at least to three 
days after the accident occurred, and he showed that within 
that time he did put the bridge in good and sufficient repair. 
The Court charged the jury that as ‘overseer of the road, 
the defendant was bound to use such reasonable diligence-in 
keeping it in repair, as a prudent man would use in trans- 
acting his own business; that the bridge was a part of his 
road, and he was required to make an examination of its 
condition ‘from time to time, and make all needful repairs ; 
that upon hearing of any sudden injury thereto, he was al- 
lowed three days, within which to summon his hands, but 
was not required to make the repair himself. 
Verdict for the defendant. Rule for a venire de novo 
for misdirection in the Court. Rule discharged, judgment 
and appeal. 





Smith, for plaintiff. 
Heath and Pool, for defendant. 


Battix, J. The general liability of an overseer for any 
peculiar and special damages, sustained by an individual 
in ‘consequence of the failure of such overseer to keep his 
read in repair, seems not to have been questioned on the 
trial. The contrary-proposition has been suggested in-the 
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argument here, but we think without sufficient grounds for 
its support. The State, as the sovereign power, undoubted- 
ly has the right to command the services of each and every 
one of her citizens, in whatever employments she may deen 
necessary for the promotion of her safety, or her welfare; 
for which he may be physically or morally qualified, In 
many of her offices, or places of trust, or profit, the dis 
tinction conferred, or the emolument received, are found to 
be amply sufficient to secure the risk of responsibility how- 
ever great, and the performance of labors however arduous.: 
But there are other offices and places essentially necessary, 
in her economy, and police, in which the duty to be dis- 
charged is more useful to the public than profitable to the 
incumbent, where the State is compelled to resort to coer- 
cive mefksures, and by fines and penalties to enforce their 
falfilment,—such, as in procuring the attendance of jurors 
to assist in the administration of justice, and such also is 
the case in securing the oversight of her citizens, in making 
and keeping in repair her public roads and bridges. 

By the 8th section, 104th chapter, of the Revised Statutes, 
power is conferred upon the County Courts of the several 
counties of the State to appoint overseers of the highways, 
each of whom shall serve, as such, under a penalty,of forty 
dollars, and shall be deemed and held liable for any neglect 
in working on the roads, until he shall have made it appear 
to their satisfaction that he has done the duties of an over=, 
seer, as by law directed, with provisoes, that he shall not be 
responsible until ten days after he shall have received no- ' 
tice of his appointment, and that he shall not be compelled 
to serve more than one year in three. By other sections of 
the act, other duties connected with his road are imposed 
upon him under certain penalties for failing to perform 
them, and then, by the 20th section, it is enacted as follows; 
“Every overseer of roads, who shall neglect or refuse.to do 
his duty, as by this act directed, or who shall not keep the 
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roads and bridges clear and in repair, for, and during the 
space of fifieen days, unless hindered by extreme bad wea- 
ther, shall forfeit for each and every such offence the sum 
of four dollars, over and above such damages as may be 
sustained.” In addition to the penalties imposed. by this 
the 40th section of the 34th chapter of the Revised 
tutes subjects the overseer to an indictment for failing 
to perform, or violating his duty, and in connection, to such 
fine as the Court in its discretion shall think proper to im- 
pose. Now, it is manifest, that the 20th section of the act 
above referred to was passed under the supposition by the 
Legislature, that the overseer was liable to individuals for 
any damage they might sustain, by his failure to keep his 
road in good and sufficient repair. The State intended to 
enforce obedience to her commands, by imposing fitfes and 
penalties for neglect of duty; leaving it to such individual 
to recover, according .to the established principles of law, 
such special damages as he might sustain by such neglect. 
See Dunn v. Stonz, 2 Car. Law Rep. 261. That he ought 
to recover in such a case, will appear obviously just, when 
it is recollected that a loss has been incurred, and the con- 
test is, whether it shall fall on the traveler, who is an inno- 
cent pe or the overseer, who is a guilty one. 
Supposing, then, the general liability of an overseer of 
the public’ road, to be established, the defendant contends, 
that he was not. guilty of any negligence, in this case, for 
which he can be held responsible, and while his counsel ad. 
mits that the Court erred in submitting the question of neg- - 
ligence to the jury, he insists that the plaintiff cannot com- 
plain of the error, because it was corrected by the proper 
finding of the jury. There can be no doubt the Judge 
ought to have decided the question himself, as has often 
been ruled by this Court. Brues v. Honmes, 11 Ired. Rep. 
16; Hearucock vy. Prennineton, Ibid. 641; Avera vy. 
Sexton, 13 Ired. Rep. 247, and it is equally well settled, 
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that if the error be corrected by the finding of the jury, 
no advantage can be taken of it by the opposite party, 
Smith v. SHEPARD, I Dev. Rep. 461. Did the jury then 
decide the question of negligence correctly? In certain 
views, in which the testimony required it should be submit- 
ted to them, we think they did not; and if there was any 
state of facts which, if found by the jury, would have made 
out a case of negligence, the plaintiffs would be entitled to a 
venire de novo. AvERA v. SEXTON, whi supra. If the ac. 
count of the condition of the bridge, given by the witnesses 
Gherkin and Richardson, was true, the defendant was oul- 
pably negligent in not having repaired it sooner. It was 
old, much worn, and the middle one of the only three sills, 
which supported it, was either broken or so much sunk that 
a pine pole had been put in to supply its place. Surely, it 
was neglect in the overseer to permit such a bridge to re- 
main so long in such 2 condition; thereby imperilling’ the 
lives and property of those who, in the pursuit of business 
or pleasure, were compelled to cross it. 

But it is said, on behalf of the defendant, that he is not 
liable, unless he suffered his bridge to remain out of repair 
for fifteen days; and that, at all events, he was not liable, 
until after three days had been allowed him upon being i in- 
formed that the middle sill or pole was broken, é@ ¢ummon 
his hands to repair it. The act is undoubtedly penal, and 
must be construed strictly, so far as the liability to an in- 
dictment, and the penalty of four dollars, is concerned. 
Whether it is so with respect to the liability to individuals, 
for special damages, may admit of some doubt. That lia- 
bility is at common law, and we understand it to be referred 
to in the statute, as existing at common law. The question 
then, is, whether it is restricted by the statute, or whether 
the neglect for fifteen days is confined to a proceeding by 
indictment or for the penalty. It is unnecessary to decide 
the question in this case, because the testimony shows that 
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the neglect, whatever it was, must haye existed for more 
than fifteen days before the plaintiff sustained their injury. 

In the case of sudden obstruction thrown in or across a 
road, as, for instance, a tree blown in or across it, by # tem- 
pest, we have no reason to doubt the correctness of his 
Honor’s opinion, that three days would be allowed the over~ 
seer, within which to summon his hands to assist in clear- 
ing it away. 

In conclusion, we hold that the plaintiffs are entitled toa 
venire de novo, because there was one or more views of the 
testimony, which the jury might have taken, and which, if 
they did take, it was the duty of the Judge to have told. 
them, that there was, in law, such a neglect by the overseer, 
in repairing the bridge, which formed a part of his road, as 
to make him liable for the special damages, sustained by the 


Judgment reversed. Venire de novo, 
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The following shall be Rules of Practice in this Court: 

I. Unless exception to the competency of evidence con- 
tained in a deposition, be made before the hearing of any 
cause, the whole shall be deemed competent, so far as it 
may be deemed relevant. 

II. If any one will except to the competency of such 
evidence, he shall specify the matter and cause of exception, 
and furnish the opposite counsel with the same, who shall, 
in writing, either admit the exceptions, an@ the excepted 
matter shall be expunged, or shall deny the sufficiency of 
the causes of exception, and thereupon the excepted matter 
shall be referred to some member of the Bar, whose deci- 
sion, unless appealed from, shall be conclusive, and he shall 
expunge the excepted matter, allowed as such. Thecosts of 
the reference shall be taxed against the party failing, and 
shall not be costs in the cause. 

III. If there be no opposite counsel present, the excep- 
tions shall be filed with the clerk, and deemed served. 

IV. Upon a petition to rehear any order or decree here- 
after filed, there shall be taxed against the petitioner, should 
he fail in obtaining a reversal or modification of such order, 
full costs, including a Solicitor’s fee, and five dollars for the 
fee of the Clerk. 

It is ordered, that the causes be called on the third day 
of the term; beginning with the first Circuit, (Equity and 
Law;) then the second Circuit, and so on; and the Clerk 
will docket the causes according to this arrangement. 





MEMORANDUM. 


*Hamitron C. Jonzs, Esq., of Rowan, was wisalotind 


emer at hs Term, in the place of PEipit BusBer, 








